A comparison of the petroleum legislation of gabon and South Africa as instruments of development by Massamba-Animbo, Stephane
 
 
 
A COMPARISON OF THE PETROLEUM LEGISLATION OF 
GABON AND SOUTH AFRICA AS INSTRUMENTS OF 
DEVELOPMENT 
 
 
 
by 
 
 
 
STEPHANE  MASSAMBA  ANIMBO 
 
 
 
Submitted in partial fulfilment of the  
 
requirements for the degree of 
 
 
 
MAGISTER LEGUM 
 
 
 
in the Faculty of Law 
 
at the  
 
Nelson Mandela Metropolitan University 
 
 
 
 
Supervisor: Prof Patrick Vrancken 
Co-supervisor: Prof Pieter J Badenhorst  
DECLARATION BY SUPERVISORS 
 
We, Prof Patrick Vrancken and Prof Pieter J Badenhorst, hereby declare that this 
dissertation by Stephane Massamba Animbo for the degree of Master of Laws (LLM) in 
Faculty of Law is accepted for examination. 
 
 
 
 
 
Signed: ______________________________ 
 
 
Date: ________________________________ 
 
 
  
  
DECLARATION BY STUDENT 
I, Stephane Massamba Animbo declare that this dissertation submitted to Nelson 
Mandela Metropolitan University (Port Elizabeth) for the degree of Masters of Laws 
(LLM) has not been previously submitted by me for a degree at this university or any 
other university, that it is my own work and in design and execution all material contained 
herein has been duly acknowledged.  
 
 
 
 
 
Signed: ______________________________ 
 
 
Date: ________________________________ 
  
  
DEDICATION 
To my mother, Emilienne Blanche Etomba, the one and only woman in my heart for being the 
wonderful parent, for caring for me, for loving me and for inspiring my life with values since 
my childhood. I thank God who sent you from above, you, who lovingly guided my first steps.  
  
  
ACKNOWLEDGEMENTS 
First of all, I am grateful above all else to God, the maker of heaven and earth as well as 
the total universe. With all my heart and all I am, I thank Him for all He gave me in order 
to complete my studies such as his kindness beginning afresh every morning; his 
protection against my enemies and dangers; his provisions of every day, for wonderful 
abundant grace, for his peace in my heart which transcends all understanding and his 
unfailing love.  
I wish to express my gratitude to the Ministry Responsible for Hydrocarbons for sponsoring 
my studies. I would like to express my very great appreciation to the Departments of Mineral 
Resources, Environmental Affairs and SARS in Eastern Cape as well as NMMU staff 
(International Office, Faculty of Law and librarian). I am particularly wish to acknowledge the 
help provided by Prof Patrick Vrancken and Prof Pieter J Badenhorst, my supervisors who 
kindly accepted to supervise my work despite a lot of academic and writing commitments, 
they gave me guidance to improve my work by finding time to read and re-read drafts of this 
dissertation.  
I also wish to acknowledge two groups of people for the support, the contributions and 
motivation that help me to carry out this dissertation. Firstly, my family: My grandmother, 
Denise Ebomba; my sisters, Grace Aniva Akewa De Souza, Aicha Rombonot Areta; my 
uncles and aunts Felicite Dissouva, Georgette Bonga Bakissi, the couple Abel and Randa 
Mouloungui, my cousins, John Retonda and Liliane Anguillet as well as my step-father, 
Frederic Remenault. Secondly my friends: Francis and Jenna Lekika, Barbara Thomas, 
Johanne Bongo, Laurayna Mboughou Mba, Gael Moussavou, Aphiwe Sikiswa, Abongile 
Matebese, Omila Sicwebu, Sekhaputsane Thipanyane, Metuge Denning, Siphuxolo Samandi 
and many others who have helped me in completing this dissertation. 
  
  
LIST OF ABBREVIATIONS 
CAEMC Central African Economic and Monetary Community 
ECCAS Economic Community of Central African States 
EEZ Exclusive Economic Zone 
JVAs Joint Venture Agreements 
MPRDA Mineral Petroleum Resources Development Act 28 of 2002 
MPRDAA Mineral Petroleum Resources Development Amendment Act 49 of 
2008 
MPRDA Bill Draft of the Mineral Petroleum Resources development Amendment 
Bill 15B of 2013 
NEMA National Environmental Management Act 62 of 2008 
NEMLAA National Environmental Management Laws Amendment Act 25 of 
2014 
PSNR Permanent Sovereignty over Natural Resources 
OHADA Organisation pour l’Harmonisation en Afrique du Droit des Affaires 
SADC Southern African Development Community 
SARS South African Revenue Service  
SAs Service Agreements 
SLP Social and Labour Plan 
PSAs Production Sharing Agreements 
UNCLOS United Nations Convention on the Sea of 1982 
 
 i 
TABLE OF CONTENTS 
 Page 
SUMMARY ...................................................................................................................... iv 
 
CHAPTER 1: INTRODUCTION ....................................................................................... 1 
1 1 Background ....................................................................................................... 1 
1 1 1 Gabon and South Africa Members of Regional Organisations ........................... 1 
1 1 2 Petroleum Legislation of Gabon and South Africa .............................................. 2 
1 2 Problem Statement ............................................................................................ 5 
1 3 Research Questions .......................................................................................... 7 
1 4 Research Methodology ...................................................................................... 9 
1 5 Limitations of the Study ..................................................................................... 10 
1 6 Chapters Outline ................................................................................................ 11 
 
CHAPTER 2: THE INTERNATIONAL LEGAL INSTRUMENTS RELATING TO THE 
PETROLEUM INDUSTRIES .................................................................... 13 
2 1 International Legal Instruments Related to the Permanent Sovereignty over 
 Natural Resources ............................................................................................. 13 
2 1 1 Global Level....................................................................................................... 14 
2 1 1 1 Resolutions before the Resolution 1803 (XVII) .................................................. 14 
2 1 1 2 Resolution 1803 (XVII) on the Permanent Sovereignty over Natural 
 Resources ......................................................................................................... 17 
2 1 2 African Level ...................................................................................................... 24 
2 1 2 1 African (Banjul) Charter on Human and Peoples’ Right ...................................... 24 
2 1 2 2 Resolution on a Human Rights-Based Approach to Natural Resources 
 Governance ....................................................................................................... 26 
2 1 3 Permanent Sovereignty over Natural Resources in the CAEMC and 
 SADC Instruments ............................................................................................. 27 
2 2 International Legal Instruments of Development and Petroleum Industry ........... 29 
2 2 1 Declaration on the Right to Development ........................................................... 29 
2 2 2 International Environmental Law and Petroleum Industry .................................. 32 
2 2 2 1 Law of the Sea ................................................................................................... 33 
2 2 2 2 Climate Change and the Protection of Nature .................................................... 37 
2 3 Conclusion ......................................................................................................... 40 
 
CHAPTER 3: THE DOMESTIC LAWS OF GABON AND SOUTH AFRICA .................... 41 
3 1 Constitutions and Natural Resources ................................................................. 41 
3 1 1 Sovereignty over Natural Resources ................................................................. 41 
3 1 1 1 Gabon ................................................................................................................ 41 
3 1 1 2 South Africa ....................................................................................................... 42 
3 1 1 3 Comment on absence of permanent sovereignty over natural  
Resources on the Constitutions ......................................................................... 43  
 ii 
3 1 2 Right to Development ........................................................................................ 44 
3 1 2 1 Gabon ................................................................................................................ 44 
3 1 2 2 South Africa ....................................................................................................... 46 
3 1 3 Parliamentary and Executive Power Roles ........................................................ 48 
3 1 3 1 Gabon  ............................................................................................................... 48 
3 1 3 2 South Africa ....................................................................................................... 49 
3 2 Systems of Laws and Natural Resources .......................................................... 50 
3 2 1 Petroleum Laws ................................................................................................. 50 
3 2 1 1 Hybrid System in Gabon .................................................................................... 51 
3 2 1 2 Detailed Content Approach in South Africa ........................................................ 53 
3 2 1 3 Ownership of Natural Resources ....................................................................... 56 
3 2 2 Environmental Laws .......................................................................................... 61 
3 2 2 1 Gabon  ............................................................................................................... 62 
3 2 2 2 South Africa ....................................................................................................... 64 
3 2 3 Company Laws and Oil Companies ................................................................... 67 
3 2 3 1 Gabon ................................................................................................................ 67 
3 2 3 2 South Africa ....................................................................................................... 68 
3 3  Conclusion ......................................................................................................... 70 
 
CHAPTER 4: THE PARTIES AND PROCEDURES OF FORMATION OF 
PETROLEUM AGREEMENTS IN GABON AND SOUTH AFRICA .......... 71 
4 1 Parties in Petroleum Agreements in Gabon and South Africa ............................ 71 
4 1 1 Sovereign States of Gabon and South Africa ..................................................... 71 
4 1 1 1 Ministry Responsible for the Hydrocarbons and Minister of Mineral 
 Resources ......................................................................................................... 72 
4 1 1 2 National Oil Companies and Organ of the State ................................................ 74 
4 1 2 Partners of the Gabonese and South African States .......................................... 77 
4 1 2 1 Oil Companies in Gabon .................................................................................... 77 
4 1 2 2 Oil Companies and the Historically Disadvantaged Persons in South Africa ...... 80 
4 2 Selection of the Partners of the Gabonese and South African States ................. 84 
4 2 1 Process of Awarding Petroleum Agreements in Gabon and South Africa ........... 85 
4 2 1 1 Gabon ................................................................................................................ 85 
4 2 1 2 South Africa ....................................................................................................... 87 
4 2 2 Documents and Conditions for Awarding Petroleum Agreements ...................... 89 
4 2 2 1 Gabon ................................................................................................................ 89 
4 2 2 2 South Africa ....................................................................................................... 92 
4 3 Conclusion ......................................................................................................... 95 
 
CHAPTER 5: THE TYPOLOGY OF PETROLEUM AGREEMENTS AND THEIR 
IMPACTS ON DEVELOPMENT IN GABON AND SOUTH AFRICA ........ 96 
5 1 Variety of Petroleum Agreements in Gabon and South Africa............................. 96 
5 1 1 Gabon ................................................................................................................ 96 
 iii 
5 1 1 1 Licences ............................................................................................................ 96 
5 1 1 2 Petroleum Agreements ...................................................................................... 100 
5 1 2 South Africa ....................................................................................................... 108 
5 1 2 1 Permits and Rights ............................................................................................ 108 
5 1 2 2 Petroleum Agreements ...................................................................................... 113 
5 2 Impacts of Petroleum Agreements on Development in Gabon and 
 South Africa ....................................................................................................... 115 
5 2 1 Technical Ability and Development ..................................................................... 115 
5 2 2 Financial Resources and Development .............................................................. 121 
5 2 2 1 Gabon ................................................................................................................ 121 
5 2 2 2 South Africa ....................................................................................................... 124 
5 2 3 Environmental Ability and Development ............................................................. 129 
5 2 3 1 Gabon ................................................................................................................ 129 
5 2 3 2 South Africa ....................................................................................................... 130 
5 3  Conclusion ......................................................................................................... 132 
 
CHAPTER 6: CONCLUSIONS ........................................................................................ 133 
 
INTERNATIONAL INSTRUMENTS ................................................................................. 140 
 
DOMESTIC LEGISLATION OF THE CAEMC STATES AND SOUTH AFRICA ............... 142 
 
LIST OF CASES ............................................................................................................. 145 
 
BIBLIOGRAPHY ............................................................................................................. 147 
 
INTERNET SOURCES .................................................................................................... 154 
 
  
 iv 
Summary 
 
The African continent is endowed with vast natural resources of minerals, such as cobalt, 
diamonds, gold, bauxite, iron, platinum, silver, uranium and mineral oil. Oil is unequally 
distributed in the continent, with some countries, such as Cameroon, Chad, Congo 
Brazzaville, Equatorial Guinea, Gabon and South Africa, being particularly well endowed. 
These natural resources can help accelerate development on the continent, especially in 
Gabon and South Africa if used strategically.  
 
This dissertation gives an overview of the international instruments, which play a key role in 
petroleum legislation and development. At the global level, the international legal instruments 
related to the permanent sovereignty over natural resources (PSNR), such as the 1962 
Resolution 1803 (XVII) on Permanent Sovereignty over Natural Resources indicates that 
States have the rights to exploit freely national resources and wealth, use and dispose their 
natural resources for the realisation of their economic development in accordance with their 
national interest. The PSNR must be exercised in line with indigenous peoples’ rights and the 
respect of rules concerning the expropriation.  
 
At the African level, with regard to the right to the State to exploit freely natural resources, the 
African (Banjul) Charter on Human and Peoples’ Rights of 1981 has similar provisions as the 
Resolution 1803. The African (Banjul) Charter specifies that no peoples can be deprived of 
the right to dispose their natural resources. The African Commission on Human and Peoples’ 
Rights is tasked to interpret the African (Banjul) Charter. The Resolution on Human Rights-
Based Approach to Natural Resources and Governance has also indicated principles in 
relation to the governance of natural resources.  
 
At the regional level, the Constitutive Treaty of the Central African Economic and Monetary 
Community (CAEMC) of 1994 and the Southern African Development Community (SADC) 
Treaty of 1992 do not provide explicit provisions relative to the PSNR and the management 
of natural resources. Therefore, it is important to examine if at the national level, the 
domestic instruments of both States deal with the PSNR. 
 
Likewise, the international legal instruments deal with the right to development. Preamble 
and Article 1(1) of the Declaration on the Right to Development of 1986 affirmed that the 
development is an inalienable human right. The principle 3 of the Rio Declaration on 
Environment and Development of 1992 proclaims the need to fulfil the right to development 
 v 
in order that development meets developmental and environmental needs of present and 
future generations. The State has the responsibility to create adequate national and 
international conditions for promoting development and combating obstacles regarding 
development in order to achieve the Millennium Development Goals (MDGs). 
 
With regard to the international instruments on environment, it has been indicated that some 
of the international instruments have provisions dealing with the petroleum industry. Indeed, 
the petroleum industry has profound adverse impacts on the global environment that 
represents one of the greatest concerns shared by the entire international community. The 
instruments in relation to the sea, such as the United Nations Convention on the Sea 
(UNCLOS) of 1982 and the 2050 Africa’s Integrated Maritime Strategy (2050 AIM Strategy) 
of 2014, contain provisions regarding the delimitation, exploration and exploitation of the 
maritime domains, as well as provisions referring to the protection of ocean against illegal 
activities. Many international instruments on climate change were also adopted through 
multiple Conferences (Tokyo 1997, Copenhagen 2009, Cancun 2010 and Durban 2011). 
 
The domestic laws of Gabon and South Africa play a vital role in the management of natural 
resources for development. The Constitutions of both States identify the PSNR through the 
adoption of the African (Banjul) Charter. The Constitution of Gabon does not provide a clear 
provision regarding the use of natural resources for development as it is indicated in the 
Constitution of South Africa. The Both Constitutions determine also the roles of the 
parliamentary and executive authorities pertaining to the management of natural resources. 
 
The petroleum industries of both States are governed by different approaches or design 
systems. In Gabon, the petroleum industry is governed by the “hybrid system” setting up 
laws and regulations pertaining to requirements and minimum standards or conditions 
relating to the conclusion of Petroleum Agreements (PAs). The rights and obligations of 
parties are determined by the PAs, which still confidential in Gabon. In South Africa, the 
mineral and petroleum sectors are governed by the “Detailed Content Approach” within which 
the legislation determines with details conditions for managing natural resources and 
granting the permits and rights in order to perform petroleum activities. 
 
Likewise, in Gabon, the ownership of natural resources is vested without any ambiguity in the 
Gabonese State. In South Africa, section 3(1) of the Mineral Petroleum Resources 
Development Act (MPRDA) of 2002 as amended by the Mineral Petroleum Resources 
Development Amendment Act of 2008 indicates that natural resources are a common 
heritage of the South African’ s nation and the State holds the custodianship. This provision 
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has been discussed by many scholars in order to understand if the principle regarding the 
landowner owned “everything above and below his\hers surface” was abrogated or not by 
the MPDRA. 
 
Gabon and South Africa have established national legal frameworks relating to the 
environmental protection. In line with the provisions in their Constitutions, laws and 
regulations regarding environment play a key role in regard to the environmental protection 
against adverse impacts of petroleum activities. Gabon and South Africa have announced 
the coming plan called respectively “Gabon Blue” and “Blue Economy” in order to unlock 
their economy potential and exploit their maritime zones in respectable manner. 
 
The oil companies are partners of development in Gabon and South Africa. In Gabon, the oil 
companies are regulated by the Acts adopted by OHADA. In South Africa, the oil companies 
are regulated by the domestic laws, such as the Companies Act of 2008, as amended by the 
Companies Amendment Act 3 of 2011 and the Companies Regulations 2011, came into 
effect on 1 May 2011. 
 
Two types of parties act on behalf of the State regarding the management of natural 
resources, the negotiation and conclusion of PAs. The first types are the Ministry 
Responsible for the Hydrocarbons in Gabon and the Minister of Mineral Resources and 
Energy in South Africa. The second types are the national oil companies and the agency of 
the States. In Gabon, the national oil company, called Société National des Hydrocarbures 
du Gabon (SNHG) acts also as an agency of the State. In South Africa, the MPRDA Bill of 
2013 would propose the abolishment of the Petroleum Agency of South Africa. 
 
Besides those parties above-mentioned, the laws and regulations of both sovereign States 
determine that any person is allowed to conclude petroleum agreements and perform 
petroleum activities within their territories on certain conditions. In Gabon, the principal 
condition is that the contractor must be constituted in an oil company according to the 
structure provided by the Uniform Acts of the OHADA. In South Africa, the State’ partner can 
have also many structures according to the Companies Amendment Act 3 of 2011 and the 
Companies Regulations 2011. The petroleum laws give also the opportunity to the 
Historically Disadvantaged Persons (HDPs) to perform petroleum activities. 
 
The selection of these relevant partners depends on particular procedures established by the 
petroleum legislations of both States. In Gabon, the competitive bidding and the mutual 
agreement or settlement are the two types of procedures established by the Gabonese laws 
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and regulations. In South Africa, the procedure regarding the “first come, the first served” still 
in force, even though the MPRDA Bill will propose its replacement by the procedure of 
invitation process. The applicant of the both States who wishes to perform petroleum 
activities must be in line with these procedures of Gabon and South Africa. Also, the 
applicant must justify that it possesses the technical ability, the financial resources and the 
environmental ability to perform petroleum activities in prescribed manner. 
 
The Petroleum legislation of both States have determined a variety of PAs authorising any 
person to perform petroleum activities within their territories. These PAs contain the rights 
and obligations of the different parties. The technical ability plays a vital role with regard to 
the work programme involving employment and training of citizens, construction of 
infrastructures and the local contents in Gabon and South Africa.  
 
These partners of both States are also subject to the payment of taxes. By means of the tax 
systems relating to petroleum activities, petroleum sectors of both countries boost their 
budget revenues. The taxes regarding the mining and petroleum activities are major sources 
of revenues for their Governments. 
 
In Gabon, the environmental ability requires that the oil company provides the environmental 
impact assessment of any projects and emergency or contingency plans in case of the 
occurrence of accidents in order to protect the environment. The environmental impact 
assessment and emergency plans are governed by the environmental law and the Ministry of 
the Protection of Environment is in charge of their implementation. In South Africa, the 
conflicts between the Department of Environmental Affairs and the Department of Mineral 
Resource have been resolved by ensuring that the mineral and petroleum sectors comply 
with the same environmental authorisation under the same laws and regulations. 
 
 1 
CHAPTER 1 
INTRODUCTION 
 
The African continent is endowed with vast natural resources of minerals such as cobalt, 
diamonds, gold, bauxite, iron, platinum, silver, uranium and mineral oil.1 Africa is also a 
continent with frequent and considerable new discoveries of oil. Oil is unequally distributed in 
the continent, with some countries, such as Cameroon, Chad, Congo Brazzaville, Equatorial 
Guinea, Gabon and South Africa, being particularly well endowed. These natural resources 
can help accelerate development on the continent if used strategically.2 The management of 
petroleum industries is determined by systems of laws under which oil-producing countries 
promote the development of natural resources.3 These systems of laws fill a relevant place to 
the many agreements regarding petroleum activities in the oil-producing countries, such as 
Gabon and South Africa. Furthermore, this chapter scrutinises the background of the 
CAEMC, the petroleum legislation of the Gabon and South Africa; objectives of this research; 
research methodology and the plan of development. 
 
1 1  BACKGROUND 
1 1 1  GABON AND SOUTH AFRICA MEMBERS OF REGIONAL ORGANISATIONS 
 
The CAEMC was instituted with the adoption of the Constitutive Treaty of the CAEMC on 26 
March 1994 and revised on 25 June 2008.4 Six countries are Member States of the CAEMC: 
amongst them are Cameroon, the Central African Republic, Chad, Congo, Equatorial Guinea 
and Gabon.5 The CAEMC is organised by a complex system which has established five 
institutions.6 The preamble of the Constitutive Treaty of the CAEMC indicates that natural 
                                                     
1  See Zafar and Kukota “Regional Integration in Central Africa: Key Issues Africa Region” June 
2003 52 World Bank 1 2; Mbenbi Information Services “Oil and Gas in Africa Overview” Mbenbi 
Information (March 2014) http://www.mbendi.com/indy/oilg/af/p0005.htm (accessed 2014-03-05) 
and Lee “The 21st Century Scramble for Africa” 2006 24 Journal of Contemporary African 
Studies 303 304. 
2  See African Development Bank Maximising the Benefit from Africa’s Oil and Gas Resource 
(2009) 78. 
3  See Atsegbua “Acquisition of Oil Rights under Contractual Joint Ventures in Nigeria” 1993 37 
Journal of African Law 1 10 http://www.jstor.org/stable/745584 (accessed 2014-03-06). 
4  See the Constitutive Treaty of the CAEMC: Traité révisé de la Communauté Economique 
Monétaire de l’Afrique Centrale revised of 2008. Available at: 
http://www.cemac.int/TextesOfficiels/traite_revise_cemac.pdf (accessed 2014-03-06). 
5  Preamble of the 2008 the Constitutive Treaty of the CAEMC and International Democracy 
Watch (IDW) Central African Economic and Monetary Community (no date) 
http://www.internationaldemocracywatch.org/index.php/central-african-economic-and-monetary-
community (accessed 2013-03-06); article 10 of the 2008 the Constitutive Treaty of the CAEMC. 
6  Art 10 of the 2008 the Constitutive Treaty of the CAEMC. The CAEMC institutions are 
 2 
resources are fundamentally significant for the development of the population of each 
Member State, and the integration of the Central Africa is grounded in the harmonisation of 
politics and legislation of the CAEMC States.7 The CAEMC does not possess a common 
regulation on the petroleum industry, like it is the case in certain domains.8 
 
The Southern African Development Community (SADC) was instituted by the Declaration 
and Treaty, establishing the Southern African Development Community (SADC) which has 
replaced the Co-ordination Conference which was signed at the Summit of Heads of State or 
Government on 17 August 1992. The Member States of SADC are Angola, Botswana, 
Democratic Republic of the Congo, Lesotho, Malawi, Mauritius, Mozambique, Namibia, 
Seychelles, South Africa, Swaziland, Tanzania, Zambia and Zimbabwe. The SADC 
harmonised its legislation relating to natural resources like the CAEMC. Zambia has been 
allocated the responsibility of cordoning employment, labour and mining sectors.9  
 
1 1 2  PETROLEUM LEGISLATION OF GABON AND SOUTH AFRICA 
 
The domestic laws of Gabon and South Africa provide regulatory frameworks for the 
development and management and other ancillary matters related to petroleum industries. 
The domestic-law structures of both countries regarding petroleum industries are governed 
by their Constitutions,10 Acts, Ordinances and Decrees.11 The domestic laws of Gabon and 
South Africa have vested the ownership and control relating to all petroleum resources within 
their territories in their States.12 In Gabon, no person can carry out any petroleum activities, 
                                                                                                                                                                     
respectively: the Economic Union of Central Africa, called the: Union Economique de l’Afrique 
Centrale (UEAC); the Monetary Union of Central Africa, called the: Union Monétaire de l’Afrique 
Centrale (UMAC); the Parliament; the Court of Justice and Court of Auditors. 
7  Preamble of the 2008 the Constitutive Treaty of the CAEMC. See the Economic Union of 
Central Africa named: Union Economic de l’Afrique Centrale (UEAC) and preamble of the 2008 
the Convention Régissant l’Union Economique de l’Afrique Centrale. 
8  See the Directive N° 06/11-UEAC-190-CM-22 Relative au Code de Transparence et de Bonne 
Gouvernance dans la Gestion des Finances Publiques; the Directive N° 07/11-UEAC-028-CM-
22 Portant Révision de la Directive N° 1/99-CEMAC-028-CM-03 Portant Harmonisation des 
Législations des États Membres en Matière de Taxe sur la Valeur Ajoutée (TVA) et du Droit 
d’Accises (DA). Available at: http://www.cemac.int/TextesOfficiels/directives.htm (accessed 
2014-03-06). 
9  Department Relation and Corporation South Africa (2003) 
http://www.dfa.gov.za/foreign/Multilateral/africa/sadc.htm (accessed 2014-10-20). 
10  See Chap 3 below. 
11  Ibid. 
12  See as far as Gabon is concerned, art 3 of the 1983 the Réglementation des Activités de 
Recherche et d’Exploitation des Hydrocarbures, Act: n°14/82 of 1983. Available at: 
http://www.droit-afrique.com/images/textes/Gabon/Gabon%20-
%20Recherche%20exploitation%20hydrocarbures.pdf (accessed 2014-10-09); as well as 
Gabon is concerned, article 7 of the 2000 the Code Minier, Act: n°05-200 of 2000 
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except under and in accordance with petroleum agreements provided by the domestic laws. 
All petroleum activities must be executed on behalf of the State.13 In South Africa, the rights 
to exploit and utilise mineral and petroleum resources were based on the common-law 
principle of property, which recognised and acknowledged that the landowner owned 
“everything above and below his\hers surface”.14 All petroleum activities were executed on 
behalf of the owner of the land, except when the petroleum activities were performed in 
areas where the Republic of South Africa exercises its exclusive sovereignty.15 Nowadays, 
section 3(1) of the Mineral Petroleum Resources Development Act (MPRDA), as amended 
by the Mineral and Petroleum Resources Development Amendment Act 49 of 2008, provides 
that mineral and petroleum resources are the common heritage of the South African’s nation 
and the State holds the custodianship.16 
 
These two systems of laws relative to ownership and sovereignty are based on the principles 
of the United Nations General Assembly Resolution 1803 (XVII) on 14 December 1962, 
“Permanent Sovereignty over Natural Resources” (PSNR). The PSNR has also been 
affirmed in a variety of global,17 African, regional and domestic legal instruments.18 Besides 
                                                                                                                                                                     
http://www.droit-afrique.com/images/textes/Gabon/Gabon%20-%20Code%20minier.pdf 
(accessed 2014-10-09); as far as South Africa is concerned, s 3(1) of the Mineral Petroleum 
Resources Development Act (MPDRA) 28 of 2002. Available at: 
file:///C:/Users/s/Downloads/mineraland_petroleum_resources_development_actmprda.pdf 
(accessed 2014-10-09). 
13  See Gabon is concerned, art 3 of the 1983 the Réglementation des Activités de Recherche et 
d’Exploitation des Hydrocarbures; as well as Gabon is concerned, article 7 of the 2000 the 
Code Minier.  
14  See Van Rooyen v Minister of Mineral and Energy 2010 (1) SA 104 (GNP) at Par [7]; Trojan 
Exploration v Rustenburg Platinum Mines Ltd [1996] ZASCA 74; 1996 (4) SA 499 (A) 320C-E; 
April “An Analysis of the Mineral and Petroleum Resources Development Act 28 of 2002, and 
the Nationali[z]ation of Minerals Debate in South Africa” 2012 42 Africa Institute of South 115 
118. Available at: http://reference.sabinet.co.za/sa_epublication_article/afrins_v42_n1_a9 
(accessed 2014-11-23). 
15  Example: the exclusive economic zone of seas. Chap 2. 
16  See as far as South Africa is concerned, s 3(1) of the 2002 the MPRDA. 
17  See Daes Council Prevention of Discrimination Prevention of Discrimination and Protection of 
Indigenous Peoples Indigenous Peoples’ Permanent Sovereignty over Natural Resources 
(2004) 6; Schrijver Sovereignty over Natural Resources Balancing rights and Duties 1ed (2007). 
Through this book, it is provided Resolutions and Decisions addressing permanent sovereignty 
over natural resources adopted within the United Nations system from 1952 to 1990. 
18  Arts 20-23 of the 1981 the African (Banjul) Charter on Human and Peoples’ Right. Available at: 
http://www.achpr.org/files/instruments/achpr/banjul_charter.pdf (accessed 2014-03-06) and 
Preamble of the 2012 Resolution on a Human Rights-Based Approach to Natural Resources 
Governance. Available at: http://www.achpr.org/sessions/51st/resolutions/224/ (accessed 2014-
03-06). See as far as Cameroon is concerned, preamble (2) of the 1972 the Constitution de la 
République du Cameroun; as far as the Central African Republic is concerned, preamble (12)-
(13) of the 2004 the Constitution de la République Centrafricaine; as far as Chad is concerned, 
preamble (9) of the 1996 the Constitution de la République du Tchad; as well as article 57(1)(2) 
of the 1996 the Constitution; as far as Congo-Brazzaville is concerned, preamble (9) of the 2002 
the Constitution de la République du Congo-Brazzaville; as far as Equatorial Guinea is 
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these instruments related to the PSNR, the domestic laws of Gabon and South Africa in 
order to manage petroleum activities for development are combined with principles from 
international instruments such as the right to development and the protection of environment.  
 
Contractual arrangements are important instruments established by petroleum legislation in 
order to play a key role in petroleum activities and they have various forms and many 
terminologies in Gabon and South Africa. As far as Gabon is concerned, it is found in 
contractual arrangements, like concessions,19 service agreements (SAs), the joint venture 
agreements (JVAs), production sharing agreements (PSAs) or permits.20 The PSA is the 
basis for all petroleum contractual negotiations in Gabon.21 As far as South Africa is 
concerned, for each petroleum activity, the petroleum law has indicated rights, permits and 
agreements in order to perform exploration and production activities.22 The MPRDA indicates 
different types of agreements, such as the exploration rights, the production rights, the 
issuing of technical co-operation permits and reconnaissance permits. In this dissertation, the 
expression “petroleum agreements” (PAs) will be used for indicating licences, rights, permits 
and petroleum contracts in Gabon and South Africa, as well as because the lack of 
accessibility of Gabonese instruments (laws and PAs, which remain confidential),23 the 
domestic laws of the CAEMC States will be utilised for the discussion because the Gabonese 
practice in petroleum activities is mostly similar to those of the CAEMC States.  
 
                                                                                                                                                                     
concerned, article 8 of the 1995 the Constitution of the Republic of Equatorial Guinea; as well 
as article 3(2) of the 1991 the Constitution; as far as Gabon is concerned, preamble (2) of the 
1991 the Constitution de la République Gabonaise; as far as South Africa is concerned, s 2(a) 
of the 2002 the MPRDA. 
19  Certain States have enacted new legislation which have reconsidered or terminated the classic 
concessions inconsistent with their oil development perspectives. See petroleum legislation of 
Cameroon, Chad, Congo-Brazzaville and Gabon in the domestic legislation below in the 
bibliography. 
20  See Al-Attar and Osamah “Evaluation of Upstream Petroleum Agreements and Exploration and 
Production Costs” 2005 29 OPEC Review: Energy Economics & related 243 247-248. Available 
at: http://www.readcube.com/articles/10.1111%2Fj.1468-
0076.2005.00154.x?r3_referer=wol&tracking_action=preview_click&show_checkout=1 
(accessed 2014-11-23); Ashong “Cost Recovery in Production Sharing Contracts: Opportunity 
for Striking it Rich or Just Another Risk not Worth Bearing?” 2009 14 CEPMLP Annual Review 
at University of Dundee 1 1-2. Available at: 
www.dundee.ac.uk/cemlp/gateway/index.phpnew=3121 (accessed 2014-03-06); Al-Emadi “Joint 
Venture Contracts (JVCS) Among Current Negotiated Petroleum Contracts: A literature Review 
of JVCs Development, Concept and Elements” 2010 1 Georgetown Journal of International Law 
645 645. Available at: https://www.law.georgetown.edu/academics/law-journals/gjil/upload/6-al-
emadiFIXED.pdf (accessed 2014-03-06). 
21  Excepting the Central African Republic, the rest of the CAEMC States are concerned by the 
PSAs.  
22   See Chap 5 below. 
23  See as far Gabon is concerned, Chap 3: 3 2 1 1: The hybrid system in Gabon; as far as South 
Africa is concerned, Meepo v Kotze 2008 (1) SA 104 (NC) par [46.3].  
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The domestic laws of Gabon emphasise that any applicant who wishes to perform petroleum 
activities, must be a company or consortium (group of companies) with the required technical 
abilities, financial resources and environmental abilities.24 This notwithstanding, South African 
legislation allows the appointment of disabled and disadvantaged persons (HDPs) to perform 
petroleum activities.25 The permission to conduct petroleum activities in both States are 
respectively ensured by Government via the Minister Responsible for the Hydrocarbons26 
and the Minister of Mineral Resource and Energy, who can designate an organ of the State 
or an agency to promote relevant operations.27 Each State selects its contractor through the 
process established by its domestic laws.28 The requirements to manage petroleum activities 
successfully in Gabon and South Africa are based on the financial resources, the technical 
and environmental abilities, which impact positively on the development of both countries.29 
 
1 2  PROBLEM STATEMENT 
 
The petroleum legislation have been sources of complexities when facing developmental 
challenges pertaining to Gabon and South Africa. Currently, both legislation contain 
provisions which bring confusions and uncertainties to set a stabilised system in order to 
manage, attract investors and promote a sustainable development. The petroleum laws of 
both countries remain strongly connected to the mineral laws. This relation between the 
mineral and petroleum system does not promote a clear understanding regarding petroleum 
laws. In order to understand and establish stable standards, the petroleum legislation of both 
countries need some amendments to address some issues.  
 
In Gabon, the petroleum legislation was adopted a long time ago. Also, the legislation 
contains many issues and gaps which need certain amendments with the intention of 
rectifying unsatisfactory petroleum legislation in order to sufficiently promote social, economic 
                                                     
24  See, as far as Cameroon is concerned, art 2(l) of the 1999 the Code Pétrolier; as far as the 
Central African Republic is concerned, arts 3-4 of the 1993 the Code Pétrolier; as far as Chad is 
concerned, art 2 of the 1962 the Code des Hydrocarbures; as far as Congo-Brazzaville is 
concerned, arts 10 and 32 of the1994 the Code des Hydrocarbures; as well as article 3 of the 
1994; as far as Equatorial Guinea is concerned, article 14 of the 2006 the Hydrocarbons Law; 
as far as Gabon is concerned, article 3 of 1983 the Réglementation des Activités de Recherche 
et d’Exploitation des Hydrocarbures. 
25  See as far as South Africa is concerned, s 2(d) of the 2002 the MPRDA substituted by s (2) of 
the 2008 the MPRDAA. 
26  The Minister Responsible for Hydrocarbons will be the term uses for the dissertation to 
designate in generally way the all petroleum Ministries’ names of the CAEMC States. 
27  See as far as South Africa is concerned, ss 70-71 of the 2002 MPRDA; s 71(i) substituted by s 
51 of 2008 MPRDAA. 
28  See Chap 4 below. 
29  See Chap 5 below. 
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and sustainable development. Gabon has established the “hybrid system” which gives a 
large place to the negotiation between the Gabonese Government and oil companies. The 
“hybrid system” needs to determine more standards and conditions in regard to the 
conclusion of PAs and the management of petroleum activities in the laws and regulations, 
instead of giving a large place or power to parties in the negotiations of PAs and 
management of petroleum activities.  
 
As far as South Africa is concerned, the petroleum legislation is unstable because the 
MPRDA is subject of many amendments. For instance, in 2002, the MPDRA had brought 
some controversial changes to the mining and petroleum sectors. In 2008, the MPRDA was 
amended by the 2008 MPRDAA which also brought many changes. Certain provisions of the 
2008 MPRDAA came into effect in 2013. Currently, The South African Parliament is 
discussing the 2013 MPRDA Bill with the aim of seeking to further amend the 2002 MPRDA 
and the 2008 MPRDAA. If the MPRDA Bill is adopted, it would change radically the 
petroleum industry once again. All of these changes in a short-period of time do not promote 
a stable and clear system for the South African petroleum industry. 
 
Moreover, the misunderstandings and instabilities of both legislation found their explanations 
in the fact that Gabon and South Africa, in the name of their sovereignties have determined 
petroleum legislation, which have been related to the ownership. These legislation have also 
been determined too much subjective discretional powers to Governments and unclear 
procedures in regard to the designations of their partners, settlement of PAs and the 
participation of the States in the development of petroleum resources. Those ambiguities do 
not benefit in promoting investments in the both petroleum sectors. Too much ownership in 
name of the PSNR is also the source of misinterpretation between the States and owners of 
lands or the local communities. Gabon experiences difficulties in setting up satisfactory 
policies of managing natural resources and involving the local communities for development. 
In South Africa, under the MPRDA, the mineral and petroleum resources are common 
heritage.30 The MPRDA has amongst its objectives to promote equitable access to the 
nation’s mineral and petroleum resources to all people of South Africa.31 The MPRDA 
provides that the South African State recognises PSNR32 and the principle of the State’s 
custodianship of the nation’s mineral and petroleum resources.33 Such provisions are not 
clearly understood when considered in the light of the common-law principle of property. 
                                                     
30   See as far as South Africa is concerned, s 3(1) of the 2002 the MPRDA. 
31  See as far as South Africa is concerned, s 2(c) of the 2002 the MPDRA. 
32   See as far as South Africa is concerned, s 2(a) of the 2002 the MPDRA. 
33  See as far as South Africa is concerned, s 2(b) of the 2002 the MPDRA. 
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These resulting disagreements are intensified, when the principle of the State’s 
custodianship of the nation’s mineral and petroleum resources is interpreted similarly to the 
rights of the nationalisation, expropriation or confiscation of mineral and petroleum 
resources.34 
 
By focusing too much on sovereignty and ownership, the petroleum legislation do not clearly 
address the problem of the participation of both States in the management of petroleum 
activities, the work programme, the local content, the taxation and problems surrounding the 
conclusion of PAs. The petroleum legislation of Gabon and South Africa are also focused on 
the ownership instead of revolving around the training of workers and education. The 
petroleum legislation of Gabon and South Africa encountered problems to set standards and 
procedures in order to conclude good PAs, under which both parties (State and its 
contractor) ought to respect their reciprocal rights and obligations to generate a substantial 
development momentum. The petroleum legislation, which constitute the legal basis of PAs, 
do not consider sufficiently social, economic, and environmental aspects in their provisions. 
Regarding social and economic aspects, the petroleum legislation do not set adequate 
standards and conditions which benefit of the developing policies of maximising the 
revenues, social potential changes and poverty-alleviation. With regard to environmental 
issues, the environmental degradation and pollution by the petroleum industries, have raised 
challenges relating to achieving sustainable development. The achievement of sustainable 
development demands taking into account policies and principles that support the utilisation 
of oil in a way to sustain future generations and give them the opportunity to benefit from 
these natural resources. These problems raise some serious questions which deserve 
answers. 
 
1 3  RESEARCH QUESTIONS 
 
The regulatory and legal frameworks for a profitable petroleum industry and development 
have led to different debates in the publications of many authors. Some have dealt with the 
dilemmas of the ownership and PSNR.35 Attempting to overcome the petroleum-industry 
affects on the social, economic and environmental perspectives, much has been published, 
addressing issues.36 This dissertation will combine and identify questions concerning the 
                                                     
34  See Chap 3 below; April 2012 Africa Institute of South Africa 115-118. 
35  See Aponte “The Role of International Law in Intrastate Natural Resource Allocation: 
Sovereignty, Human Rights, and Peoples-Based Development” 2012 45 Vanderbilt Journal of 
Transnational Law 785-840. Available at: http://www.vanderbilt.edu/jotl/manage/wp-
content/uploads/Miranda-camera-ready.pdf (accessed 2014-08-21). 
36  See Al-Attar and Osamah 2005 OPEC Review: Energy Economics & related 243 266; Al-Emadi 
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petroleum laws and consequences resulting from petroleum industries on the development of 
the countries. 
 
a. Is there a single international body regarding the management of natural resources 
for encouraging development? Which international instruments ensure the 
developing States such as Gabon and South Africa the right to use, dispose and 
exploit their natural resources with the attention to promote social, economic and 
environmental development? Do instruments of the domestic laws, such as 
Constitutions, petroleum laws, tax and environmental laws of both countries provide 
useful provisions for managing natural resources and encouraging social, economic 
and environmental development? 
 
b. Do the petroleum legislation of Gabon and South Africa as instruments of 
development give to both States and their partners a substantial role in the 
management of their petroleum industries and natural resources for development? 
This main question will be discussed with the purpose of understanding if the 
petroleum legislation have given to both States roles which have created 
entrepreneur-friendly environment in order to ensure global competiveness and 
attract new investments into the Gabonese and South African petroleum industries. 
Secondly, it will also serve to understand if the petroleum legislation of both 
countries establish procedures and a variety of mechanisms, including PAs in order 
to involve the private sector to contribute to development. Through those 
instruments, the discussion will serve to understand if both States cooperate 
sufficiently with the private sector which offers social services, construction of 
infrastructures, new technology, generate jobs, managerial capacity, specialised 
skills and income. 
 
c. Furthermore, the discussion of some provisions, such as the formation and training 
provisions, the domestic supply and local content provision, the minimum work 
programme provisions, the tax provisions, the environmental management 
programme (Gabon) and environmental authorisation (in South Africa) provisions 
will particularly be addressed regarding their impacts on social, economic and 
environmental development of the countries. In order to determine these impacts on 
development, the relevant questions will be considered on how the petroleum 
                                                                                                                                                                     
2010 Georgetown Journal of International Law 645-666; Ashong 2009 CEPMLP Annual Review 
at University of Dundee 1 15. Available at: 
www.dundee.ac.uk/cemlp/gateway/index.phpnew=3121 (accessed 2014-03-06).  
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legislation of both States face the developmental challenges with regard to 
construction of infrastructures, reduce unemployment, imply local content, generate 
income of the States and establish mechanisms for environmental protection against 
adverse impacts related to petroleum activities in Gabon and South Africa. 
 
The dissertation aims at contributing to the literature on petroleum legislation and 
development of Gabon and South Africa. Therefore, it targets the international and domestic 
laws pertaining to the PSNR, development, environment, the procedure of concluding PAs, 
PAs and impacts of petroleum provisions on development in order to understand them. The 
objectives consist of suggesting a comprehensive analysis to be utilised by Governments, 
private sector concerning oil industry (oil companies), civil societies and local communities 
with useful purpose of improving the petroleum legislation impacting on the developments of 
Gabon and South Africa. This document can serve as a model and beneficial framework by 
indicating the weaknesses and strengths of each petroleum legislation relative to 
developments of Gabon and South Africa. 
 
1 4  RESEARCH METHODOLOGY 
 
The dissertation is largely confined to a qualitative analysis. The methodology will consist of 
identifying the petroleum legislation of Gabon and South Africa. The types of legislation 
consulted for this dissertation were the Constitutions, the Acts and Ordinances relative to 
petroleum industries of the both relevant countries. Furthermore, the dissertation includes the 
relevant outcomes in other international instruments,37 relevant books, articles, journals and 
cases relating to the petroleum legislation. The collection and access to these important tools 
and equipment were provided by certain Departments, the library and online Database.38 
Also, the dissertation examines and discusses the different systems of laws, the PAs, taking 
into account of considerations to relevant developments in both States.  
 
For the duration of two months one has been in Gabon with practical purpose of consulting 
primary sources relative to the petroleum legislation. One visited the Ministry Responsible for 
the Hydrocarbons (Gabon), the Department of Mineral Resources, the provincial 
Departments of Environmental Affairs and SARS (Easter Cape) for the purpose of collecting 
laws and regulations, as well as discussing with experts and practitioners regarding methods 
                                                     
37  See Chap 2 below and other International instruments. 
38  The university library provides many legal instruments (Acts, Book, case, journals etc) and sites 
such as MAX PLANCK ENCYCLOPEDIA INTERNATIONAL LAW, EBOSCHOST, JSTOR, 
LEXISNEXIS and SABINET on the one hand. On the other hand, GOOGLE SCHOLAR, 
GOOGLE, SAFL II HOME and many others were used for procuring these materials. 
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and practices regarding Acts, regulations and petroleum activities. Those visits of these 
different relevant Departments were the best methods to understand, consult, complete, 
rectify some information regarding Acts and regulations. Likewise, the work with the Ministry 
Responsible for the Hydrocarbons has shown that there was just a little difference between 
the Gabonese system and the rest of CAEMC States.  
 
1 5  LIMITATIONS OF THE STUDY 
 
This dissertation refers to Gabon (with the CAEMC States as a support) and South Africa. 
The reasons advanced for writing this dissertation relative to Gabon and South Africa, are 
founded on being a citizen of Gabon which is the sponsor of this research. The Gabonese 
State has adopted a “hybrid system” related to petroleum legislation. Therefore, all legal PAs 
with regard to petroleum activities have not been published. Also, the legal instruments 
regarding petroleum industry in Gabon are out-dated, and currently in a process of 
reformation. Aware of these major factors, the petroleum legislation of Gabon is not sufficient 
to sustain this dissertation on its own. In addition, exploring the petroleum legislation of the 
CAEMC States is indispensable because those States are members of the same regional 
economic community, and relevant practices in those States do not differ much pertaining to 
the management of petroleum resources. Even if minerals and petroleum industries of the 
CAEMC would have had a system of common regulations, these countries in the future 
would have had to harmonise all important sections pertaining to their petroleum legislation. 
 
Furthermore, to unlock the economic potential of South Africa’s ocean, the Operation 
Phakisa has been recently launched by the Government. Operation Phakisa focuses on four 
priorities areas.39 With regard to oil and gas exploration, it has been indicated that South 
Africa possesses approximately 9 billion barrels of oil which equivalent 40 years of South 
Africa oil consumption. As well, South Africa sets an ambitious target of drilling thirty 
exploration wells in 10 years over the next 20 years.40 In order to achieve this task, 
Government has to create an adequate environment to give petroleum industry the comfort 
to invest.41 Moreover, South Africa is based on an existing Western culture and on the fact 
                                                     
39  These are the four areas identified by Operation Phakisa: 1) Marine transportation and 
manufacturing; 2) Oil and gas exploration; 3) Aquaculture and marine protection service and 4) 
Ocean governance. 
40  See The Presidency Republic of South Africa “Adress by President Zuma at the Operation 
Phakisa: Unlocking the Economic Potential of the Ocean Economy Open Day, International 
Convention Centre (ICC), Durban” (October 2014) 
http://www.thepresidency.gov.za/pebble.asp?relid=18191 (accessed 2014-11-23).  
41  See fn 40 above. 
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that as the leader in the African continent, South Africa possesses vast natural resources as 
well as its legal system of laws can contribute to strengthening the legal systems of Gabon. 
Likewise, the system of the law of South Africa can be improved by practices of Gabon which 
is an African oil-producing country. The examination and comparison of Gabon and South 
Africa in regard to the oil industry is also grounded on the fact that they are amongst the top 
ten of the African producing countries in the Sub-Sahara.42  Sub-Saharan countries are 
characterised by the same issues of development.43 
 
In addition, this dissertation does not deal with much detailed considerations of the mineral 
sector even though the relevant Acts of South Africa regulate both sectors.44 The dissertation 
is more focused on petroleum legislation and its correlations with PAs regarding 
development. It seems unlikely that a comparative analysis between both sectors need to be 
done in future research. The petroleum industries will refer to the upstream sections 
(prospection (Gabon), exploration and production of oil). The downstream sections 
(transportation, refining, storage, and commercialisation of oil) will not be concerned with this 
dissertation. The downstream sections depend on the upstream sections which demand 
particular attention before researching of the downstream sections.  
 
1 6  CHAPTERS OUTLINE 
 
Chapter 1: It forms a general introduction and background to the dissertation. It identifies 
problems, the aims and objectives of the dissertation, and it describes the methodology that 
is used to write the dissertation. It demonstrates the limits and indicates the different chapters 
composing the dissertation. 
 
Chapter 2: It discusses the fundamental legal instruments relative to petroleum industries 
and development in Gabon and South Africa. The dissertation explores the international laws 
pertaining to the concept of the PSNR globally and at regional and national levels. The rights 
allocated by authorities for the development of natural resources are explained by 
                                                     
42  See Gary and Terry “Paradox of Plenty: Oil Booms and Petro-States” 2003 Catholic Relief 
Services Stanford University 5 7. Available at: 
http://www.ic.ucsc.edu/~rlipsch/AFRICOM/barrel.pdf (accessed 2014-11-23); Gary and Terry 
2003 Catholic Relief Services Stanford University 18 23; Gurumo and Lixin “Petroleum and 
Sustainable Development: The Role of International Conventions 2011 International Conference 
on Petroleum and Sustainable Development” 2011 26 IACSIT Press 61 65. Available at: 
http://www.ijesd.org/papers/212-P1009.pdf (accessed 2014-11-23). 
43  Sub-Saharan countries are characterised by the dominance of informal sectors, 
underdeveloped labour, financial and other markets and higher population growth rates. 
44   Chap 3 below. 
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considering the PSNR. This chapter deals also with the international law of the right to 
development and the environment within which petroleum industry should be observed. 
 
Chapter 3: The dissertation provides an exposition of the overall domestic laws referring 
directly to the petroleum industries of Gabon and South Africa. The dissertation also 
addresses the Constitutional provisions which are important to petroleum industries of the 
countries, as well as focus on the examination of the different relevant Acts and Decrees of 
the Gabon and South Africa.  
 
Chapter 4: The dissertation compares the characteristics and roles of the parties who are 
able to conclude PAs in Gabon and South Africa. Secondly, this chapter explores the different 
procedures which are necessary to enter into PAs in Gabon and South Africa. The 
exploration demonstrates the type of the systems that each of both countries uses in order to 
manage natural resources and further social, economic and environmental development. 
 
Chapter 5: The dissertation compares different types of PA in force in Gabon and South 
Africa. This chapter discusses pertinent provisions such as work programme provisions, 
training and domestic supply, taxation provisions as well as the protection of the environment 
and mechanisms for protecting people, water, oceans, the air and forests against pollution in 
Gabon compared to South Africa. The examination is done in order to demonstrate the 
importance of petroleum legislation regarding social, economic and environmental 
development. 
 
Chapter 6: This dissertation endeavours to offer some recommendations in a brief 
conclusion. Those recommendations consist of proposing solutions where each petroleum 
legislation needs to be reinforced for development. It will also suggest, according to the 
different discussions of Acts, the author’s view, identify unresolved questions and issues 
which deserve to be discussed in the future.  
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CHAPTER 2 
THE INTERNATIONAL LEGAL INSTRUMENTS RELATING TO THE 
PETROLEUM INDUSTRIES  
 
The international legal instruments outline the underlying framework of the international 
system for allocating resources, by establishing rules relating to the circumstances under 
which nations assert property rights in resources.45 On the international level, there are no 
uniform rules pertaining to the treatment of the petroleum industry. This chapter gives an 
overview of international instruments, which play a key role in petroleum legislation and 
development. It identifies amongst international legal instruments, those regarding to the 
permanent sovereignty over natural resources (PSNR) and those relating to the 
development. 
 
2 1  INTERNATIONAL LEGAL INSTRUMENTS RELATED TO THE PERMANENT 
SOVEREIGNTY OVER NATURAL RESOURCES 
 
The United Nations General Assembly adopted the Resolution in regard to permanent 
sovereignty over natural resources.46 This principle of the PSNR was first introduced by Chile 
at the United Nations Commission on Human Rights in 1952 and has subsequently been 
inserted into numerous Resolutions.47 The PSNR has been identified in a global, African, 
regional and domestic instruments.  
 
The PSNR was primarily seen as a political and as a legal call for decolonisation and self-
determination by developing countries.48 Nowadays, the PSNR gives to States such as 
                                                     
45  Bilder “International Law and Natural Resources Policies” 1980 20 Natural Resources Journal 
451 http://lawlibrary.unm.edu/nrj/20/3/02_bilder_international.pdf (accessed 2014-08-22). 
46  Preamble of the 1962 the Resolution 1803 (XVII) on the Permanent Sovereignty over Natural 
Resources on 14 December 1962. Available at: 
http://unispal.un.org/UNISPAL.NSF/0/9D85892AC6D7287E8525636800596092 (accessed 
2014-09-02). The United Nations General Assembly adopted Resolution 1803 (XVII) on the 
“Permanent Sovereignty over Natural Resources” 1962 by 87 votes in favour to 2 against, with 
12 abstentions. Kilangi “Permanent Sovereignty over Natural Resources General Assembly 
Resolution 1803 (XVII)” (2013) http://legal.un.org/avl/ha/ga_1803/ga_1803.html (accessed 
2014-09-02). 
47  Schrijver “Natural Resources, Permanent Sovereignty over Natural Resources” 2008 Oxford 
Public International Law Max Planck Encyclopedia Public International Law 4. 
48  Perrez “The Relationship between “Permanent Sovereignty” and the Obligation not to Cause 
Transboundary Environmental Damage” 1996 26 Environmental Law 1 1. Available at: 
http://www.iew.unibe.ch/unibe/rechtswissenschaft/dwr/iew/content/e3870/e3985/e4139/e6395/s
el-topic_3-perrez-permsovereign_ger.pdf (accessed 2014-09-02). 
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Gabon and South Africa the right to control their own economic development through the 
exploitation of natural resources. The PSNR was the subject of controversy and 
misunderstandings by the States and their partners. This section addresses the global, 
African and domestic levels with the legal instruments which are helpful to understand the 
PSNR. 
 
2 1 1  GLOBAL LEVEL 
 
The UN adopted over 80 Resolutions and Declarations related to the PSNR. States have 
PSNR. This principle is affirmed by many Resolutions and Declarations adopted by the UN.49 
 
2 1 1 1  RESOLUTIONS BEFORE THE RESOLUTION 1803 (XVII) 
 
From 1952 to 1958, many drafts50 and Resolutions regarding the PSNR were adopted by the 
UN. Amongst these were: the Resolution 523 (VI) on Integrated Economic Development and 
Commercial Agreements, the Resolution 626 (VII) on Right to Exploit Freely Natural Wealth 
and Resources,51 and the Resolution 738 (VIII) on the Right of Peoples and Nations to Self-
Determination.52 
 
a  Resolution 523 (VI) on Integrated Economic Development and Commercial 
Agreements 
 
The Resolution 523 (VI) aims at the improvement of commercial agreements and economic 
development of developing countries. Those commercial agreements were the sources of 
many issues amongst developing countries where natural resources were located and 
foreign companies.53 The Resolution 523 (VI) provided therefore that developing countries: 
                                                     
49  Daes Council Prevention of Discrimination Prevention of Discrimination and Protection of 
Indigenous Peoples Indigenous Peoples’ Permanent Sovereignty over Natural Resources 6.  
50  See the Draft Resolution (E/CN.4/L.24) on 8 May 1952; The Report of the Commission on 
Human Rights E/2256 on 14 June 1952; the Draft Resolution, (E/CN.4/L.381) on 23 November 
1953; The Report of the Commission on the work of its tenth session, E/2573. For more detailed 
considerations go to: http://legal.un.org/avl/ha/ga_1803/ga_1803.html (accessed 2014-08-22). 
51  The Resolution 626 (VII) was adopted after a draft proposed by Uruguay had a good reputation 
as a State honoring its compromises related to foreign investment. Fernandez CEPMLP “The 
permanent Sovereignty over Natural Resources: How it Has Been Accommodated Within the 
Evolving Global Economy” (no date) http://www.dundee.ac.uk/cepmlp/gateway/?news=27955 
(accessed 2014 08-21). 
52  The Resolution 738 (VIII) on the Right of Peoples and Nations to Self-Determination on 28 
November 1953 reaffirmed the principle of self-determination and recommended that the 
General Assembly should establish a commission charged to make a survey on sovereignty 
over natural resources. 
53  See Chap 3: 4 1 2: The partners of the Gabonese and South African States. 
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“[H]ave the right to determine freely the use of their natural resources and that they must use 
such resources in order to be in a better position to further the realisation of their plans of 
economic development in accordance with their national interest, and to further the 
expansion of the world economy.”54 
 
The Resolution 523 (VI) dealt with the need for international economic cooperation and 
relations between developed and developing countries.55 The development of natural 
resources can be utilised for the domestic needs of the developing countries and also the 
needs of international trade.56 The Resolution provides that countries have the right to 
determine freely the use of their natural resources in order to improve commercial 
agreements for economic development. Thus, the Resolution 523 (VI) recommended that the 
commercial agreements must not contain economic and politic conditions violating the 
developing-countries’ sovereignties, including the right to determine their own plans for 
economic development.57 
 
b  Resolution 626 (VII) on Right to Exploit Freely Natural Wealth and Resources 
 
The Resolution 626 was a significant instrument that expressed the sovereignty over natural 
resources for the first time.58 The Resolution 626 (VII) reinforces the right to exploit freely 
wealth and resources, as a means of guaranteeing the benefits of exploiting natural 
resources for new independent States liberated from colonial domination. The principles of 
the Resolution 626 (VII) recognise the States’ rights to exploit freely natural wealth and 
resources in order to protect newly independent States against encroachments of their 
sovereignties by foreign states or business actors.59 It emphasises that the utilisation of 
natural resources for economic development must be: “[T]he fundamental requisites for the 
strengthening of universal peace.”60  
                                                     
54  Preamble of 1952 the Resolution 523 (VI) on Integrated Economic Development and 
Commercial Agreements. Available at: http://www.worldlii.org/int/other/UNGARsn/1952/5.pdf 
(accessed 2014-08-21). 
55  Daes Council Prevention of Discrimination Prevention of Discrimination and Protection of 
Indigenous Peoples Indigenous Peoples’ Permanent Sovereignty over Natural Resources 21. 
56  Art 1(b) of the 1952 the Resolution 523 (VI) on Integrated Economic Development and 
Commercial Agreements. 
57  Ibid. 
58  See Eljuri “Sovereignty Over Natural Resources Versus Rights Under Investment Contracts: 
Which One Prevails? Sovereignty over Natural Resources Versus Right Under investment 
Contract Transnational disputes management” April 2008 5 Transnational Dispute Management 
1 4. Available at: http://www.crowell.com/documents/Sovereignty-Over-Natural-Resources-
Versus-Rights-Under-Investment-Contracts_Transnational-Dispute-Management.pdf (accessed 
2014-09-02). 
59  See Aponte 2012 Vanderbilt Journal of Transnational Law 785 797.  
60  Preamble of the 1952 the Resolution 626 (VII) on the Right to Exploit Freely Natural Wealth and 
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This provision was important to maintain peaceful relationships amongst developing 
countries and foreign oil companies. Indeed, instead of resorting to diplomatic means or 
military coercion, when it came to settle instabilities, conflicts and tension concerning 
commercial agreements.61 In fact, the original intention of the Resolution 626 (VII) regarding 
the principle of PSNR was to help people under colonial domination as well as developing 
States in achieving equitable terms relating to natural resources and strengthening their 
social and economic development.62 Although expropriation and nationalisation of foreign oil 
companies are not indicated in the Resolution 626 (VII), however, the Resolution confirms 
the freedom of the State to expropriate and nationalise.63 
 
c  Some other Resolutions from 1952 to 1958 
 
The Resolution 545 (VI) on the Inclusion in the International Covenant or Covenants on 
Human Rights of an Article Relating to the Right of Peoples to Self- Determination on 5 
February 1952, which included the self-determination as a right, the Economic and Social 
Council on request demanded that the right to self-determination must be completed by the 
insertion of the PSNR.  
 
The Resolution 738 (VIII) regarding the Right of Peoples and Nations to Self-Determination 
on 28 November 1953 was adopted by the UN General Assembly, stating that the principle of 
self-determination was an important right related to the natural resources,64 as well as the 
Resolution 837 (IX) Recommendations Concerning International Respect for the Right of 
Peoples and Nations to Self-Determination on 14 December 1954. The Resolution 837 (IX) 
recommended that the General Assembly should establish a Commission charged to 
                                                                                                                                                                     
Resources. Available at: http://daccess-dds-
ny.un.org/doc/RESOLUTION/GEN/NR0/079/69/IMG/NR007969.pdf?OpenElement (accessed 
2013-05-21). 
61  See Barbieri “Developing Countries and their Natural Resources from the Elaboration of the 
Principle of Permanent Sovereignty over Natural Resources to the Creation of Sovereign 
Wealth Funds” (no date) http://vi.unctad.org/digital-library/?task=dl_doc&doc_name=developing-
countries-and-their (accessed 2014-08-21). 
62  Hofbauer The Principle of Permanent Sovereignty over Natural Resources and Its Modern 
Implications (2009) 9. Available at: 
http://skemman.is/en/stream/get/1946/4602/13279/1/Jane_Hofbauer.pdf (accessed 2014-08-
21). 
63  Hofbauer The Principle of Permanent Sovereignty over Natural Resources and Its Modern 19. 
64  Par 4 of the 1953 the Resolution 738 Right of People and Nations to Self-determination points 
out: “Considering the importance of observance of and respect for the right of self determination 
in the promotion of the world peace and friendly relations between peoples and nations, and 
requests the Commission on Human Rights to give due priority at the tenth session to the 
preparation of such recommendations.” 
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undertake preliminary studies and a full survey of the right of peoples and nations relating to 
the position of PSNR. 
 
By 1954, the Economic and Social Council demanded that the right to self-determination 
must be completed by the insertion of the PSNR. By 1955, the Resolution 586 D (XX) Report 
of the Commission on Human Rights on 29 July 1955 repeated the proposition of the 
establishment of a commission charged to make a survey on permanent sovereignty.65 
Finally, the Resolution 1314 (XIII) on 12 December 1958 established the Commission on 
PSNR. 1958 was the year of the establishment of the Commission on PSNR. The 
Commission was instructed to conduct a full survey relating to permanent sovereignty and to 
propose a draft regarding the permanent sovereignty. 
 
The Commission adopted a draft Resolution outlining principles such as the PSNR, the 
concept of people and nations, the essential attributes and applicability of the principle of 
equal rights and of self-determination, including the rights and duties of States under 
international law, the relationship between the principle of self-determination and other 
Charter principles the economic, social and cultural conditions within which the application of 
the principle would be facilitated.66 
 
2 1 1 2  RESOLUTION 1803 (XVII) ON THE PERMANENT SOVEREIGNTY OVER 
NATURAL RESOURCES 
 
The draft Resolution as a whole, as amended by previous votes, but still based on substance 
of the eight principles pertaining to the PSNR, was put to a vote and adopted by the Second 
Committee (A/C.2/L.705) on 3 December 1962.67 A report from the General Assembly 
(A/5344/Add.1), recommended by the Second Committee, suggested that the Assembly 
should adopt a Resolution based on its proposal.68 With some minor changes of the draft 
proposed by the Commission, which was instructed to conduct a full survey regarding PSNR, 
the United Nations General Assembly adopted the Resolution 1803 (XVII) on 14 December 
                                                     
65  Art 1 of the 1955 the Resolution 586 D Recommendations Concerning International Respect for 
the Right of People and Nations to Self-Determination decided: “[T]o establish a commission 
consisting of conducting a full survey of the status of this basic constituent of the right to self-
determination, with recommendations, where necessary, for its strengthening; and that, in the 
conduct of the full survey of the status of the permanent sovereignty of peoples and nations 
over the natural wealth and resources.” 
66  See Kilangi http://legal.un.org/avl/ha/ga_1803/ga_1803.html and Cristescu “The Right to Self-
Determination Historical and Current Development on the Basis of United Nations Instruments” 
(1981) 6. Available at: http://www.cetim.ch/en/documents/cristescu-rap-ang.pdf (accessed 2014-
09-02). 
67  See Kilangi http://legal.un.org/avl/ha/ga_1803/ga_1803.html. 
68  Ibid. 
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1962. 
 
The Resolution provides that: 
“[T]he recognition of the inalienable right of all States freely to dispose of their natural wealth 
and resources in accordance with their national interests, and on respect for the economic in
dependence of States (…).”69 
 
In the light of this provision above, the PSNR is a permanent and an inalienable right, which 
is inherent to the general sovereignty and the basic constituent of the right to self-
determination.70 It must be underlined briefly that the PSNR is connected with the general 
sovereignty, which is defined as having a “supreme authority within a territory”.71 As a result 
of this link definition, the general sovereignty is based on the fact that the State is free to 
determine its own legal framework with regard to natural resources. These rules of the State 
must be respected by all, and those who do not obey them are subjected to penalties. The 
States also cannot be subject to any political, economical or military entities.  
 
The Resolution indicates considerable aspects, such as the national legislation, agreements 
and sovereignty of the State. The Resolution 1803 recognises the significance of the national 
legislation in the exploration and development of natural resources. The national legislation 
of each State related to natural resources is considered to be necessary or desirable with 
regard to the authorisation, restriction or prohibition of such activities.72  
 
The Resolution emphasises, in an event of where the authorisation is settled, the capital 
imported and the earnings of that capital must be governed by the terms thereof, by the 
national legislation in force, and by the international law. The profits derived must be shared 
in the proportions freely agreed upon, in each case, between the investors and the recipient 
State, due care being taken to ensure that there is no impairment, for any reason, of that 
State's sovereignty over its natural wealth and resources. The national legislation and the 
international law govern PAs, which are the basis of distribution between the investor and the 
                                                     
69  Par 3 of the 1962 the Resolution 1803 (XVII). 
70  United Nations General Security Council “Implications, Under International Law, of the United N
ations Resolutions on Permanent Sovereignty over Natural Resources, on the Occupied Palesti
nian and other Arab Territories and on the Obligations of Israel concerning its Conduct in these T
erritories Report of the Secretary-General” June 1982 
http://unispal.un.org/UNISPAL.NSF/0/6D55C7F840E6DA06052567C9004B75DE (accessed 
2014-09-02). 
71  Sovereignty Stanford Encyclopaedia of Philosophy June 2010 
http://plato.stanford.edu/entries/sovereignty/#1 (2014-09-02); Schrijver 2008 Oxford Public 
International Law Max Planck Encyclopedia Public International Law 2. 
72  Art 2 of the 1962 the Resolution 1803 (XVII). 
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State.73  
 
The acts of nationalisation, expropriation or requisitioning must be based on utility security or 
national interest, and the sovereign State must pay appropriate compensation to the investor 
according to the national legislation in force.74 The Resolution affirms that the settlement 
disputes must be resolved by the arbitration or adjudication which depends generally on the 
international-law principles,75 as well as the Resolution 1803 which specifies that agreements 
must be concluded in the respect of good faith.76 Lastly, the PSNR is a basic constituent of 
the right to self-determination and its exercise must be done for the interest of the national 
development and the well-being of the people.77 
 
The authority of the Resolution 1803 (XVII) on PSNR was questioned by developed countries 
and foreign oil companies.78 They considered the Resolution 1803 (XVII) as merely a political 
Declaration. On one side, the foreign companies insisted that their rights to exploit another 
nation’s natural resources, already acquired during the colonial period, continued after the 
new independence of the formerly colonised nations.79  
 
On the other side, developing independent countries considered the Resolution 1803 (XVII) 
as a binding instrument. The developing countries argued that the PSNR is necessary to 
protect their economic sovereignty. Likewise, developing countries claimed that the right to 
expropriate foreign companies was included in the PSNR.80 Thus, sovereign States’ 
contractual arrangements with oil companies could be modified or terminated on the ground 
of national interest.  
 
Beyond debates related to the force of the Resolution 1803 (VII), many instruments81 and 
cases,82 at different levels have reaffirmed the importance of the PSNR as a principle of the 
customary international law and an inalienable right. At the global level the United Nations 
                                                     
73  Art 3 of the 1962 the Resolution 1803 (XVII). 
74  Art 4 of the 1962 the Resolution 1803 (XVII). 
75  Ibid. 
76  Art 8 of the 1962 the Resolution 1803 (XVII). 
77  Preamble of the 1962 the Resolution 1803 (XVII). 
78  See Chap 3 for more detailed considerations. 
79  Perrez 1996 Environmental Law 1 1. 
80  Ibid. 
81  See instruments in relation to the global, African, regional and domestic levels pertaining to the 
PSNR. 
82  See section below in relation to regional level. 
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General Assembly adopted many other instruments.83 Among them is the United Nations 
General Assembly Resolution 2158 (XXI) of 1966 on Permanent Sovereignty over Natural 
Resources of Developing Countries. The Resolution 2158 (XXI) highlights the importance of 
the PSNR as the foundation for economic development of developing countries.84  
 
Therefore, Article 1 of the Resolution 2158 (XXI) which provides that the exercise of PSNR is 
an inalienable right of all countries. The PSNR must be exercised in the interest of their 
national development, in conformity with the spirit and principles of the Charter of the United 
Nations, and as recognised in the Resolution 1803 (XVII).85 The Resolution confirms that 
each country must always conduct the exploitation of natural resources in accordance with 
national laws and regulations.86 Lastly, the Resolution considers that, when natural resources 
of the developing countries are exploited by foreign companies, the latter must undertake to 
and promote a proper training programme at all levels and in all fields connected with 
exploitation.87 
 
Furthermore, the United Nations General Assembly in 1974 adopted three important 
instruments: 3201 (S-VI) on Declaration on the Establishment of a New International 
Economic Order;88 3202 (S-VI) on the Programme of Action on the Establishment of a New 
                                                     
83  Amongst the United Nation General Assembly Resolutions in relation to PSNR: The Resolution 
2386 (XXIII) on Permanent Sovereignty over Natural Resources on 19 November 1968; United 
Nations General Assembly Resolution 2626 (XXV) on the International Development Strategy 
for the Second United Nations Development Decade on 24 October 1970; Resolution 3016 
(XXVII) Permanent Sovereignty over Natural Resources of Developing Countries on 18 
December 1972; The Resolution 3167 (XXVIII) United Nations Revolving Fund for Natural 
Resources Exploration on 17 December 1973; The Resolution 3171 (XXVIII) Permanent 
Sovereignty over Natural Resources on 17 December 1973; Resolution 3281 (XXIX) the 
Charter of Economic Rights and Duties of States on 12 December 1974.The Resolution 3517 
(XXX) Excerpt from the Midterm Review and Appraisal of Progress in the Implementation of the 
International Development Strategy for the Second United Nations Development Decade 15 
December 1975. Available at: file:///C:/Users/s/Downloads/append.pdf (accessed 2014-08-22). 
84  See Fernandez http://www.dundee.ac.uk/cepmlp/gateway/?news=27955 (accessed 2014 08-
21). 
85  Art 1 of the Resolution 2158 (XXI) of the Permanent Sovereignty over Natural Resources of 
Developing Countries. Available at: http://daccess-dds-
ny.un.org/doc/RESOLUTION/GEN/NR0/004/61/IMG/NR000461.pdf?OpenElement (accessed 
2014-09-02). 
86  Art 4 of the Resolution 2158 (XXI) of the 1966 the Permanent Sovereignty over Natural 
Resources of Developing Countries. 
87  Art 6 of the Resolution 2158 (XXI) of the 1966 the Permanent Sovereignty over Natural; See 
chapter 5: 5 2 1: Technical ability and development for more detailed considerations; See also 
Fernandezhttp://www.dundee.ac.uk/cepmlp/gateway/?news=27955 (accessed 2014 08-21). 
88  See 3201 (S-VI) on the Declaration on the Establishment of a New International Economic 
Order on 1 May 1974. Available at: http://www.cetim.ch/en/documents/ag-resolution-3201-
ang.pdf (accessed 2014-08-23). 
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International Economic Order,89 and the Resolution 3281 (XXIX) the Charter of Economic 
Rights and Duties of States (CERDS).90 Those instruments enlarged the scope of the PSNR 
by including “all its wealth, natural resources and economic activities, and established a New 
International Economic Order (NIEO)”.91 A nationalistic approach was adopted during the 
third world political phase of development. During that period developing countries carried 
out their own businesses as a means of implementing their PSNR. The implementation of the 
PSNR had two main impacts on the developing countries. Firstly, the nationalistic approach 
“was setting up of the costly infrastructures”. Secondly, the self-run of business failed to 
contribute to the economic development. 
 
The three instruments recognised the necessity to establish the NIEO with the aim of 
correcting inequalities, redressing injustices and eliminating gaps between the developed 
and developing countries. The NIEO had to ensure also steadily accelerating social and 
economic development in peace and justice for the present and future generations.92 In 
terms of Article 4 of the 3201(S-VI) the Declaration on the Establishment of a New 
International Economic Order, the full exercise of the PSNR and all economic activities were 
some of the principles on which this NIEO was established. 
 
It is important to underline that the right of permanent sovereignty must be exercised in 
accordance with indigenous peoples’ rights and the respect for the rules related to 
nationalisation and expropriation. The international law establishes some criteria, which help 
to discern who indigenous peoples are. In the light of these criteria, the indigenous peoples 
are recognised as: “colonised peoples in the economic, political and historical sense” or 
“indigenous peoples suffering from unfair and unequal economic arrangements typically 
suffered by other colonised peoples”.93 Indigenous peoples are also recognised by the 
occupation of their ancestral lands and their languages. As well, they live in certain parts of 
the country and they are not part of the national institutions. Indigenous peoples have the 
                                                     
89  See 3202 (S-VI) on the Programme of Action on the Establishment of a New International 
Economic Order and 3281 (XXIX). Available at: http://www.cetim.ch/en/documents/ag-
resolution-3201-ang.pdf (accessed 2014-08-23).  
90  United Nations General Assembly Resolution 3281 (XXIX) Charter of Economic Rights and 
Duties of States Available at: http://www.un-documents.net/a29r3281.htm (accessed 2014-09-
02). 
91  See Fernandez http://www.dundee.ac.uk/cepmlp/gateway/?news=27955 (accessed 2014 08-
21). 
92  Preamble of the 1974 the 3201 (S-VI) on the Declaration on the Establishment of a New 
International Economic Order. 
93  Preamble of the 2007 the United Nations Declaration on the Rights of Indigenous Peoples and 
Daes Council Prevention of Discrimination Prevention of Discrimination and Protection of 
Indigenous Peoples Indigenous Peoples’ Permanent Sovereignty over Natural Resources 11. 
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right to self-determination which is an essential component of the PSNR. They cannot be 
forced to leave their lands due to petroleum activities.94 The State has the responsibility to 
prevent any actions and effects of dispossession regarding the lands of indigenous peoples. 
 
The exploitation of natural resources upon indigenous peoples’ territories is possible by 
getting the consent of these people on the one hand, and on the other hand, to enter into 
agreements with these people and pay fair compensations.95 It must be briefly highlighted 
that the protection of indigenous peoples’ rights differs in each of the States. As far as Gabon 
is concerned, there is no explicit Article in the Constitution or legislation protecting efficiently 
indigenous peoples as it is the case of certain of the CAEMC States.96 Gabon necessitates 
implementing the UN Declaration on the Rights of Indigenous Peoples adopted on 13 
September 2007. Gabon must also take measures to ratify ILO Convention 169 and take 
measures accordingly to legally protect the access and rights to land, forests and natural 
resources of indigenous people.97 
 
In South Africa, the term “indigenous” is not clearly established, especially when they refer to 
language and legal customs of the majority black African population in contrast to other 
                                                     
94  Art 1 of the 1989 the ILO Convention 169 on Indigenous and Tribal Peoples. 
95  Arts 8 of the 2007 the Declaration on the Rights of Indigenous Peoples. 
96  See as far as Cameroon is concerned, preamble (4) of the 1972 the Constitution points out that: 
The State must ensure the protection of minorities and must preserve the rights of indigenous 
population in accordance with national law. L'Etat assure la protection des minorités et préserve 
les droits des populations autochtones conformément à la loi. In practice, there is no law which 
guarantees the protection of the indigenous people. The new drafting bill uses the term 
“marginali[z]ed population” which has been considering contrary to and inconsistent with 
international law. See the Commission on Human and Peoples’ Rights and the Centre for 
Environment and Development (CED) “Indigenous people’ Rights in Cameroon” Report 2010 1. 
Available at: http://www.forestpeoples.org/sites/fpp/files/publication/2010/08/ 
cameroonachprsubmissionmay10eng.pdf (accessed 2014-04-23). In addition, the Chad-
Cameroon pipeline project demonstrates the necessity to ensure the right of indigenous people 
which were displaced from their lands without receiving compensation. The Congo-Brazzaville 
is one of the first countries to adopt a law which promotes and protects the right of indigenous 
peoples. As far as Congo-Brazzaville is concerned, the Act related to the protection of the rights 
of indigenous peoples is known as the: loi portant Protection des Droits Populations Autchtones 
n°5-2011 of 2011 IWGIA “Indigenous Peoples in Republic of Congo” (no date) 
http://www.iwgia.org/regions/africa/republic-of-congo (accessed 2014-04-23). 
97  The African Commission on Human and Peoples’ Rights “Report of the African Commission’s 
Working Group on Indigenous Populations/Communities Research and Information Visit to the 
Republic of Gabon” (May 2009) http://www.achpr.org/files/sessions/45th/missionreports/ 
gabon/misrep_specmec_indig_gabon_2007_eng.pd (accessed 2014-04-23). As far as the 
Central African Republic is concerned, it is the first African countries to ratify in 2010 the ILO 
Convention No 169 which is one of the important international instruments concerning the 
protection of the indigenous peoples. Twelfth Session of the UN Permanent Forum on 
Indigenous Issues “Indigenous Peoples in the African region” (May 2013) 
http://www.un.org/esa/socdev/unpfii/documents/2013/Media/Fact%20Sheet_Africa_%20UNPFII
-12.pdf (accessed 2014-04-23). 
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races.98 With regard to indigenous peoples in South Africa, the African Commission on 
Human and Peoples’ Rights refers to the various San and Khoe ethnic groups, such as San 
peoples (!Xun, Khwe and Khomani), the various Nama(Khoe) communities, the major Griqua 
associations and so-called revivalist Khoisan.99 Beyond this misinterpretation of whom must 
be considered as indigenous peoples, the South African Government has established a 
commission with the purpose of promoting and protecting the rights, culture, religion and 
language of indigenous peoples.100 Another instrument has also been enacted to prevent 
illegal eviction from and unlawful occupation of the land of indigenous peoples.101 The 
Constitutional Court of South Africa102 has recognised the right to land and restitution of land 
right to the formerly discriminated communities.103 The Constitutional Court also held that the 
community must be fully compensated for the value regarding the land taken and 
furthermore for other damages, loss or expenses directly attributed to the dispossession.104  
  
Besides the respect of indigenous peoples’ rights, the PSNR must be also exercised in 
conformity with rules regarding nationalisation and expropriation. Even if the concepts of 
nationalisation and expropriation will not be discussed in details in this dissertation, it is 
necessary to briefly advert that the PSNR allows possibilities to the State to expropriate 
foreign oil companies on the condition of paying adequate compensation on the one hand, 
and on the other, the PSNR allows also the State to nationalise its oil sector.105 The 
nationalisation and expropriation must be justified by reasons, such as public utility, national 
                                                     
98  See as far as South Africa is concerned, ss 6 and 26 of the 1996 the Constitution; African 
Commission on Human and Peoples’ Rights “The Rights of Indigenous Peoples of South Africa” 
Report 2009 p 1 http://www1.chr.up.ac.za/chr_old/indigenous/country_reports/ 
Country_reports_SouthAfrica.pdf (accessed 2014-04-23). 
99  See as far as South Africa is concerned, ss 30-31 of the 1996 the Constitution; African 
Commission on Human and Peoples’ Rights “The Rights of Indigenous Peoples of South Africa” 
Report 2009 p 1. 
100  See as far as South Africa is concerned, ss 18 and 186 of the 1996 the Constitution; African 
Commission on Human and Peoples’ Rights “The Rights of Indigenous Peoples of South Africa” 
Report 2009 p 23. 
101  The Prevention of Illegal Eviction from and Unlawful Occupation of Land Act 19 of 1998. 
102  Democratic Republic of the Congo v. Uganda ICJ 2005-12-19 case no 116 par [244]. Available 
at: http://www.icj-cij.org/docket/files/116/10455.pdf (accessed 2014-06-25). 
103  Alexkor Ltd and Another v Richtersveld Community (CCT19/03) par [38]. See also Timmers 
“The Richtersveld Case: Aboriginal title applicable in South 
Africa?”http://arno.uvt.nl/show.cgi?fid=107540 (accessed 2014-11-23); Daes “Indigenous 
Peoples Permanent Sovereignty over Natural Resources” (June 2004) 
https://www.humanrights.gov.au/news/speeches/indigenous-peoples-permanent-sovereignty-
over-natural-resources (accessed 2014-11-23).  
104  Alexkor Ltd and Another v Richtersveld Community (CCT19/03) par [34]. Go also to 
http://cer.org.za/wp-content/uploads/2011/12/Richtersveld-Community-v-Alexcore-Ltd.pdf 
(accessed 2014-11-23). 
105  Principle 4 of the 1962 the Resolution 1803 (XVII) on the Permanent Sovereignty over Natural 
Resources. 
 24 
and security interests.106 
 
Finally, apart from these important Resolutions mentioned above, there are also some legal 
instruments adopted by African organisations and cases, which acknowledge the existence 
of the PSNR and its importance in African level.107 
 
2 1 2  AFRICAN LEVEL 
 
African organisations such as the Organisation of African Unity (OAU) and African Union (AU
) adopted some instruments, which recognised the existence of the PSNR. Gabon and South 
Africa are member States of the CAEMC and the SADC, which are governed by Treaties. 
The PSNR will be discussed in the light of those Treaties. The motivations of this recognition 
of the PSNR are explained by the fact that Africa has vast natural resources located in all par
ts of the continent.108 
 
2 1 2 1  AFRICAN (BANJUL) CHARTER ON HUMAN AND PEOPLES’ RIGHTS 
 
The PSNR was repeated in two major instruments adopted respectively by the OAU and AU. 
The first instrument was the African (Banjul) Charter on Human and Peoples’ Rights on 27 
June 1981, which was adopted by the Assembly of Heads of State and Government of the 
OAU.109 The Charter has been the most important instrument concerning generation aspects, 
the nature and diversity of human rights in Africa.110 In regard to managing natural resources 
and in relation to the PSNR, the Charter has provided that: 
 
                                                     
106  Principle 4 of the 1962 the Resolution 1803 (XVII) on the Permanent Sovereignty over Natural 
Resources. See Chap 3: 3 2 1 3: The ownership of natural resources for more detailed 
considerations. 
107  Art 2(1) of the 1974 the Resolution 3281 (XXIX) of the Charter of Economic Right and Duties of 
States points out: “Every State has and shall freely exercise full permanent sovereignty, 
including possession, use and disposal, over all its wealth, natural resources and economic 
activities” and principle 2 of 1992 the Rio Declaration on Environment and Development. 
108  See Zafar and Kukota 2003 World Bank 1 2; as well as Oil and Gas in Africa Overview supra 
note 1 at 1; Lee 2006 Journal of Contemporary African Studies 304 305. 
109  The African Charter on Human and Peoples’ Rights, adopted on    27 June 1981, O.A.U. Doc. 
CAB/LEG/67 /3/Rev. 5, reprinted in Report of the Secretary General on the Draft African Charter 
on Human and Peoples' Rights, OAU. Doc. CM/1149 (XXXVII) (Annex II) (1981). Available at: 
http://www.achpr.org/files/instruments/achpr/banjul_charter.pdf (accessed 2014-09-02). 
110  See Dersso “Peoples Right under the African Charter on Human and Rights: Much Ado about 
Nothing” Doctoral research, PHD degree at the University of the Witwatersrand. This paper 
deals with the concept of people’s rights, the legal nature, status of people’s right and the 
importance of human people’s right in Africa under the Charter. Available at: 
http://www.saifac.org.za/docs/res_papers/RPS%20No.6.pdf (accessed 2012-11-22). 
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“All peoples shall freely dispose of their wealth and natural resources. This right shall be 
exercised in the exclusive interest of the people. In no case shall a people be deprived of 
it.”111 
 
Although the African Charter has avoided the use of the phrase “permanent sovereignty over 
natural resources”, provisions of the Charter have been similar to the provisions of the 
Resolution 1803.112 The Charter specifies that no people can be deprived of the right to freely 
dispose their wealth.113 Article 21 of the African Charter referred to the rights to the States as 
opposed to peoples.114 The notion of “peoples” has given place to two interpretations. Firstly, 
the term “peoples” has been interpreted as referring to all peoples, including tribal groups 
within the sovereign State. Secondly, it is more realistic for the term “peoples” to refer to the 
people who are entitled to political self-determination. 
 
Despite, Article 14 of the African Charter, the issues of compensation upon the 
nationalisation or expropriation are not directly addressed by the African Charter.115 However, 
in terms of Article 21(2), in an event of spoliation, the dispossessed people have the right to 
lawful recovery of their properties and they must receive adequate compensation.116 These 
provisions have come to reinforce the principle of the PSNR not only against external forces 
such as foreign oil companies and their Governments, but they also protect the national 
people and local communities against any actions of deprivation and dispossession taken by 
national authorities.117 
 
Setting up in 1987, the African Commission on Human and Peoples' Rights is tasked to 
interpret the African Charter.118 The African Commission protects effectively national people 
                                                     
111  Art 21 of the 1981 the African (Banjul) Charter on Human and Peoples’ Rights.  
112  Preamble (4) of the 1962 the Resolution 1803 (XVII) on the Permanent Sovereignty over 
Natural Resources. See also Gittleman “The African Charter on Human and Peoples’ Rights: A 
Legal Analysis” 1982 22 Virginia Journal of International Law 667 681 
http://www.corteidh.or.cr/tablas/4558.pdf (accessed 2014-08-24). 
113  Art 21 of the 1981 the African (Banjul) Charter on Human and Peoples’ Rights. 
114  See Gittleman 1982 Virginia Journal of International Law 667 681. 
115  Art 14 of the 1981 the African (Banjul) Charter on Human and Peoples’ Rights points out: “The 
right to property shall be guaranteed. It may only be encroached upon in the interest of public 
need or in the general interest of the community and in accordance with the provisions of 
appropriate laws.” 
116  See Gittleman 1982 Virginia Journal of International Law 667 682. 
117  Art 21(1) of the 1981 the African Charter on Human and Peoples’ Rights points out: “All peoples 
shall freely dispose of their wealth and natural resources. This right shall be exercised in the 
exclusive interest of the people. In no case shall a people be deprived of it.”  
118  A protocol to the Charter was subsequently adopted in 1998 whereby an African Court on 
Human and Peoples' Rights was to be created. The protocol came into effect on 25 January 
2005. “African Commission on Human and Peoples' Rights” African Charter on Human and 
Peoples' Rights (2014) http://www.achpr.org/instruments/achpr/ (accessed-2014-08-25). 
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and local communities against operations of which cause environmental degradation and 
health problems resulting from contamination of the environment, such as water, soil and 
air.119 Likewise, the African commission plays a key role in the protection of the displacement 
of communities and indigenous communities from their ancestral land, the failure to 
adequately compensate people for the loss of their property, the disruption of the community 
and the right to development.120 
 
2 1 2 2  RESOLUTION ON A HUMAN RIGHTS-BASED APPROACH TO NATURAL 
RESOURCES GOVERNANCE 
 
The second relevant instrument at the African scenario is the Resolution on a Human Rights-
Based Approach to Natural Resources Governance on 2 May 2012. This instrument was ado
pted by the African Commission of the AU. This Resolution was adopted with regard to 
considerations of the Rio+20 Conference. It calls on State parties to the African Charter to 
respect human rights in all matters relating to natural-resources governance. Thus, the 
African Resolution on Human Right-Based Approach to Natural Resources has repeated 
Articles 20, 21 and 24 of the African Charter on Human and Peoples’ Rights relating to 
PSNR.121  
 
The Resolution reiterates the principles 1 and 2 of the Rio Declaration on Environment and 
Development. These principles have asserted that the management of natural resources 
must be done in conformity with the sovereignty, the good governance and sustainable 
development.122 The Resolution was also adopted in the context of the management of 
                                                     
119  The Social and Economic Rights Action Centre for Economic and Social Rights v. Nigeria, 
Communication No. 155/96, African Commission on Human and Peoples' Rights. 
http://www.communitylawcentre.org.za/projects/socio-economic-rights/Cases/foreign-cases/the-
social-and-economic-rights-action-center-for-economic-and-social-rights-v.-nigeria-
communication-no.-155-96-african-commission-on-human-and-peoples-rights (accessed-2014-
08-25). 
120  See the African Commission 276/2003 Centre for Minority Rights Development (Kenya) and 
Minority Rights Group International on behalf of Endorois Welfare Council v Kenya. Done in 
Banjul, the Gambia at the 46th Ordinary Session of the African Commission on Human and 
Peoples’ Rights held from 11-25 November 2009. Available at: 
http://www.hrw.org/sites/default/files/related_material/2010_africa_commission_ruling_0.pdf 
(accessed-2014-08-25). 
121  Preamble of the 2012 the Resolution on a Human Rights-Based Approach to Natural Resources 
Governance points out: “Recalling articles 20, 21 and 24 of the African Charter as elaborated by 
the 2011 Tunis Reporting Guidelines and the 2010 Nairobi Implementation Guidelines on Econo
mic, Social and Cultural Rights, particularly in protecting the rights of peoples to pursue their 
social and economic development in terms of policies they have freely chosen; to freely dispose 
of their natural resources in the exclusive interest of the people; and to generally satisfactory 
environment.” Available at: http://www.achpr.org/sessions/51st/resolutions/224/ (accessed 2014-
04-22). 
122  Art 1 of the 2012 the Resolution on a Human Rights-Based Approach to Natural Resources Gov
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natural resources in Africa have been bottlenecks, not only because of the sovereignty and 
the ownership over natural resources, but also because of the governance issues and 
breach of the environmental-protection rules. Therefore, the Resolution recommends 
vigorously fighting corruption at all levels of decision making by strengthening and enforcing 
the criminalisation of corruption, decisively ending impunity and ensuring asset recovery and 
repatriation of illicit expatriated capital.123 
 
The Resolution calls upon the States to establish a clear legal framework, which recognises 
the respect of human rights as a condition for sustainable development, and will also ensure 
that communities benefit from any development of their lands or resources.124 The Resolution 
aims in addition to ensure independent social and human rights impact assessment, which 
guarantee communities’ rights to free, prior-and informed-consent. Moreover, the Resolution 
recognises that women play a key role in land and natural resources management. But 
women are most often neglected and sidelined from the decision making process that impact 
on them, their families and communities. Therefore, the Resolution indicates the need to 
respect women’s rights in natural-resource governance.125 
 
2 1 3  PERMANENT SOVEREIGNTY OVER NATURAL RESOURCES IN THE CAEMC 
AND SADC INSTRUMENTS 
 
Contrary to the African (Banjul) Charter on Human and Peoples’ Rights and the Resolution 
on a Human Rights-Based Approach to Natural Resources Governance, the Constitutive 
Treaty of the CAEMC has no explicitly provided provisions concerning the principle of the 
PSNR and the sovereignty of its member States. The preamble of the Constitutive Treaty of 
the CAEMC indicates that the Member States of the CAEMC are mindful of developing their 
human and natural resources for the general well-being of their people. It has been the only 
provision in relation to natural resources in the Constitutive Treaty of the CAEMC.  
 
The Gabonese State is one of the member States of the ECCAS. The ECCAS embraces the 
CAEMC States, the Member States of the Economic Community of the Great Lakes 
                                                                                                                                                                     
ernance. 
123  Art 3 of the 2012 the Resolution on a Human Rights-Based Approach to Natural Resources 
Governance. 
124  Art 4 of the 2012 the Resolution on a Human Rights-Based Approach to Natural Resources 
Governance. Forest People Programme “African Commission adopts Resolution on a Human 
Rights-Based Approach to Natural Resource Governance” (July 2012) 
http://www.forestpeoples.org/topics/environmental-governance/news/2012/07/african-
commission-adopts-resolution-human-rights-based (accessed 2014-08-25). 
125  See Forest People Programme http://www.forestpeoples.org/topics/environmental-
governance/news/2012/07/african-commission-adopts-resolution-human-rights-based.  
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Countries (CEPGL), as well as São Tomé and Príncipe.126 The ECCAS Treaty has no 
provisions concerning the PSNR. But in terms of Article 55 of the Treaty Establishing the 
Economic Community of Central African States, the member States must assess and grade 
“mineral”127 by seeking a better knowledge on their natural-resource potentialities.128 The 
Treaty also provides that the member States progressively reducing their dependence on 
transnational companies for upgrading such resources, in particular by mastering exploitation 
technologies.129  
 
The Treaty of Southern Development Community of South Africa has been the legal 
instrument establishing the Southern African Development Community (SADC) of which 
South Africa is one of the member States.130 Although the Constitutive Treaty of the CAEMC 
and the SADC Treaty do not provide explicit provisions relative to the sovereignty over 
natural resources, but the SADC Treaty mentions that: “SADC and its Member States shall 
                                                     
126  See the Member States of the CAEMC are: Cameroon, Central African Republic, Chad, Congo-
Brazzaville, Equatorial Guinea and Gabon. Available at: 
http://www.cemac.int/EtatsMembres.htm (accessed 2014-03-06); International Democracy 
Watch (IDW) Central African Economic and Monetary Community (no date) 
http://www.internationaldemocracywatch.org/index.php/central-african-economic-and-monetary-
community (accessed 2013-05-20); The Member States of the CEPGL are: Angola, Burundi, 
Democratic of Congo and Rwanda. Available at: http://www.au.int/en/recs/eccas (accessed 
2014-03-06); São Tomé and Príncipe are still under observation by the CAEMC. It, however, 
shares some economic links in a free-trade arrangement with the CAEMC; Gankou and Ndong 
Ntah “Is the Regional Integration in Central Africa in Question?” 
http://www.africaunion.org/root/ua/Newsletter/EA/Vol2%20No2/Gankou_Ntah.pdf (accessed 
2014-03-06) [2]. The CEPGL mentions clearly the principle of sovereignty over natural 
resources in the Protocol against the Illegal Exploitation of Natural Resources on the 30 
November 2006. It provides that: “Considering that permanent sovereignty over natural 
resources is an inalienable right of the people, which must be exercised in the interest of their 
national development and of the well-being of the population of the State concerned (...).” Also 
preamble of the 2006 the Protocol against the Illegal Exploitation of Natural Resources. 
International Conference on the Great Lakes Region “Protocol against the Illegal Exploitation of 
Natural Resources” (no date) https://icglr.org/IMG/pdf/Protocol_against_the_Illegal_ 
Exploitation_of_Natural_Resources.pdf (accessed 2014-05-21). 
127  Term uses by the Treaty to refer to all kind of solid or liquid mineral. 
128  Art 55(a) of the Treaty Establishing the Economic Community of Central African States. 
Available at: 
https://www.google.co.za/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=
0CBwQFjAA&url=http%3A%2F%2Fwww.chr.up.ac.za%2Fundp%2Fsubregional%2Fdocs%2Fec
cas1.pdf&ei=XFP8U9HwL-Se7Aa89oCwDQ&usg=AFQjCNEzm--
OjwDrveT2i9rb09RTvpwDuA&sig2=yBdC80rrPhC8MKZtgUdBOw (accessed 2014-08-26). 
129  Art 55(b) of the Treaty Establishing the Economic Community of Central African States. 
130  See the website of the SADC to find South Africa as member State of this Regional Economic 
Organization http://www.sadc.int/member-states/south-africa/ (accessed 2014-04-22); The 
SADC Treaty was adopted in 1992 and entered into force in 1993, and was modified by the 
2001 Agreement Amending the Treaty of SADC. In the document reprinted here, the 2001 
amendments have been integrated into the founding Treaty. 
http://www1.chr.up.ac.za/undp/subregional/docs/sadc8.pdf (accessed 2014-04-22). 
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act in accordance with the following principle of sovereign equality of all Member States.”131 
The SADC Treaty also indicates that one of the objectives of the SADC is to “[A]chieve 
sustainable utilisation of natural resources and effective protection of the environment.”132  
 
One cannot find any reasons why the CAEMC and SADC do not specifically mention the 
PSNR in their Treaties as it is mentioned in the Protocol of the CEPGL.133 This absence of 
explicit provisions relative to the PSNR does not mean that Gabon and South Africa do not 
recognise it.134 Therefore, it is important to consider the domestic legislation of each State 
and verify that the PSNR is applied. Before considering this, the instrument of natural 
resources in relation to development must to be explained further. 
 
2 2  INTERNATIONAL LEGAL INSTRUMENTS OF DEVELOPMENT AND 
PETROLEUM INDUSTRY 
 
Gabon and South Africa are well endowed with natural resources and so far they have to 
reap the benefits with a view to developments. So it is necessary to precise the concept of 
development through some extracts of the Declaration on the Right to Development and 
many others, the objectives of the millennium and the obstacles to development. 
 
2 2 1  DECLARATION ON THE RIGHT TO DEVELOPMENT 
 
Many instruments were adopted before and after the adoption of the UN Declaration on Right 
to Development.135 The Declaration on the Right to Development deals with the definition of 
                                                     
131  Art 4 of the 1992 the SADC Treaty. 
132  Art 5 of the 1992 the SADC Treaty. 
133  Democratic Republic of the Congo v. Uganda ICJ 2005-12-19 case no 116 par [244]. Available 
at: http://www.icj-cij.org/docket/files/116/10455.pdf (accessed 2014-06-25). The Court finds that 
it cannot uphold the contention of the DRC that Uganda violated the principle of the DRC's 
sovereignty over its natural resources. It recognises the importance of the permanent 
sovereignty, which is a principle of the customary international law by mentioning the Resolution 
1803 (XVII) on the Permanent Sovereignty over Natural Resources, the Resolution 2200A (XXI) 
of the International Covenant on Civil and Political Rights, the Resolution 2200A (XXI) of the 
International Covenant on Economic, Social and Cultural Right. Bastos “A Southern African 
Approach to the Permanent Sovereignty over Natural Resources and Common Resource 
Management Systems” January 2013 Working paper Universität Siegen 3. Available at: 
http://www.wiwi.uni-siegen.de/rechtswissenschaften/oe-recht/tagungen/psnr/fokos-wp2013-01-
bastos.pdf (accessed 2014-06-25). 
134  See Chap 3 for more detailed considerations. 
135  See the Universal Declaration on Human Rights which provides that: “all human beings are 
born free and equal in dignity and rights” (article 1), “Everyone has the right to a standard of 
living adequate for the health and well-being of himself and his family” (article 25); General 
Assembly Resolution 1514 (XV) the Declaration on Granting of Independence to Colonial 
Countries and Peoples on 14 December 1960, which points out in its preamble: “[P]eoples may, 
for their own ends, freely dispose of their natural wealth and resources without prejudice to any 
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“development” as it indicated:  
 
“Recognising that development is a comprehensive economic, social, cultural and political 
process, which aims at the constant improvement of the well-being of the entire population 
and of all individuals on the basis of their active, free and meaningful participation in 
development and in the fair distribution of benefits.”136  
 
According to the Declaration the development is affirmed as an inalienable human right.137 
The Commission on Human Right has asserted the right to development as a human right in 
many instruments.138 From 1981 to 1989 a working group of environmental experts on right 
to development was examing the scope and content of the right to development, as well as 
the most effective means to ensure the realisation of the economic, social and cultural 
rights.139 The Declaration on the Right to Development did not take into consideration the 
sustainable development because the development was essentially understood as an 
economic and social progress.140 Being aware of that, the international community and Gover
                                                                                                                                                                     
obligations arising out of international economic co-operation, based upon the principle of 
mutual benefit, and international law”, “[A]ll peoples have an inalienable right to complete 
freedom and to the exercise of their sovereignty and territorial integrity”, All peoples have the 
right to self-determination; by virtue of that right they freely determine their political status and 
freely pursue their economic, social and cultural development (article 2) Available at: 
http://www.un.org/en/decolonization/declaration.shtml (accessed 2014-08-27); The Resolution 
1803 (XVII) on the Permanent Sovereignty over Natural Resources; The General Assembly 
Resolution 2200A International Covenant on Civil and Political Rights on 16 December 1966. 
Available at: http://www.ohchr.org/en/professionalinterest/pages/ccpr.aspx (accessed 2014-08-
27). General Assembly Resolution 2200A (XXI) International Covenant on Economic, Social and 
Cultural Rights on the 16 December 1966 
http://www.ohchr.org/EN/ProfessionalInterest/Pages/CESCR.aspx(accessed 2014-08-27); 
Articles 1 of the both Covenant which point out: “all peoples have the right of self-determination. 
By virtue of that right they freely determine their political status and freely pursue their 
economic, social and cultural development”; the 3201 (S-VI) on the Declaration on the 
Establishment of a New International Economic Order above.  
136  Preamble of the 1984 the Declaration on the Right to Development, as well as the International 
Convention on the Elimination of all Forms of Racial Discrimination which recognises that the 
right to development is defined on some principles such as non-discrimination, equality and 
social justice. Available at: http://www.ohchr.org/EN/ProfessionalInterest/Pages/CERD.aspx 
(accessed 2014-08-27). 
137  Preamble and art 1(1) of the 1984 the Declaration on the Right to Development. 
138  Art 8 of the Resolution 36/133 Alternatives Approaches and Ways and Means Within the United 
Nations System for Improving the Effective Enjoyment of Human Rights and Fundamental 
Freedoms on 14 December 1981 http://www.un.org/en/ga/search/view_doc.asp?symbol= 
A/RES/36/133&Lang=E&Area=RESOLUTION (accessed 2014-08-27). For more detailed 
considerations: United Nations “Declaration on the Right to Development” United Nations 
Audiovisual Library of International Law 2012 1-5 http://legal.un.org/avl/pdf/ha/drd/drd_ph_e.pdf 
(accessed 2014-08-27). 
139  United Nations Human Right “Development is a Human Right for all” 2014 
http://www.ohchr.org/EN/Issues/Development/Pages/Landmarksintherecognitiondevelopmentas
ahumanright.aspx (accessed 2014-08-27). 
140  See Ennaceur Question of the Realization of the Right to Development Report of the Working 
Group on the Right to Development on its Fifth Session (1995) 12 http://daccess-dds-
ny.un.org/doc/UNDOC/GEN/N95/364/36/PDF/N9536436.pdf?OpenElement (accessed 2014-08-
27). 
 31 
nments confirmed their commitment to sustainable development by adopting several 
international instruments, especially the Rio Declaration on Environment and Development.
141  
 
The right to development found its origins in the right to self-determination and PSRN.142 In 
this context, the right to development implies that each State has the freedom to exploit 
natural resources through the granting of PAs. Moreover, the principle 3 of the Rio 
Declaration on Environment and Development proclaims the need to fulfil the right to 
development in order that development “equitably meet[s] developmental and environmental 
needs of present and future generations”.143 The Rio Declaration on environment stresses 
one point with the aim of achieving sustainable development, environmental protection, 
which must constitute an integral part of the development process and cannot be considered 
in isolation from it.144 
. 
The States have the responsibilities to create adequate national and international conditions 
to advance social economic and sustainable development in favour of their population who 
participate, and are subjects of the development.145 As already pointed out it is known that 
natural resources, when they are used strategically, help to encourage the development.146 
For this purpose the States must act to eradicate or eliminate obstacles to the development 
and attempt to reach the objectives of the Millennium. 
 
Under the auspices of the UN, the UN and international organisations during the Millennium 
Summit agreed to achieve the development goals by 2015. Those development goals were 
slightly amended and published in a single list called the Millennium Development Goals 
(MDGs), which aimed to eradicate extreme poverty and hunger; achieve universal primary 
education; promote gender equality and empower women; reduce the child mortality rate; 
                                                     
141  See Chouraqui “Report of the Working Group of Governmental Experts on the Right to 
Development” 1982 United Nations Economic and Social Council 1 7 http://daccess-dds-
ny.un.org/doc/UNDOC/GEN/G82/105/15/PDF/G8210515.pdf?OpenElement (accessed 2014-
08-27). This report indicates the elements which constituted the right to development in its 
collective dimension: the right of peoples to self-determination, the right to live in peace, the 
right of each State to choose its development model and its political, economic and social 
system; the right of each State to exercise permanent sovereignty over its wealth, natural 
resources and economy; the right of peoples to participate on a basis of equality in the decision-
making process with regard to questions of the world economy, development and peace and the 
right of peoples to active and peaceful co-existence. 
142  Ibid; art 1(2) of the 1984 the Declaration on the Right to Development. 
143  Principle 3 of the 1992 the Rio Declaration on Environment and Development. 
144  Principle 4 of the 1992 the Rio Declaration on Environment and Development. 
145  Art 3(2) of the 1984 the Declaration on the Right to Development. 
146  See Chap 5 below. 
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improve natural health; combat HIV/AIDS, Malaria and other diseases; ensure environmental 
sustainability and develop a global partnership for development.147 
 
According to the Declaration on the Right to Development, the actors of development had to 
find solutions to eliminate the obstacles relating to development. Those obstacles have been 
identified in so many documents.148 Amongst those obstacles, shortly listed, are armed 
conflicts, income distribution, corruption, foreign debt, structural-adjustment programmes, 
non-respect for the laws in general (right of peoples to self-determination, principle of 
democracy) and foreign interference. 
 
Today, the development is understood as the improvement of the social, economic and 
environmental aspects, which are three interdependent pillars thereof. This promotion of 
development is ensured by the State according to international and national legislation. It is 
useful to briefly discuss the international environmental law and petroleum industry, before 
moving on to examining the subject matter of the national legislation of the relevant States. 
 
2 2 2  INTERNATIONAL ENVIRONMENTAL LAW AND PETROLEUM INDUSTRY 
 
The petroleum industry has profound adverse impacts on the global environment that 
represents one of the greatest concerns shared by the entire international community. 
                                                     
147  The United Nations Millennium Declaration on 8 September 2000. Available at: 
http://www.un.org/millennium/declaration/ares552e.htm (accessed 2014-04-23) and 
“anonymous” “Official list of MDG indicators”  January 2008 
http://siteresources.worldbank.org/DATASTATISTICS/Resources/MDGsOfficialList2008.pdf 
(accessed 2013-04-29); Office of the High Commissioner for Human Rights “Human Right and 
the Millennium Development Goals in Practi[c]e: A Review of Countries Strategies and 
Reporting” 2010 http://www.ohchr.org/Documents/Issues/MDGs/Human_rights_and_MDGs_in_ 
practice_ML.pdf (accessed 2014-04-23) 2-5. 
148  See United nations Economic and Social Council “Question of the Realization of the Right to 
Development Concrete Proposals for the Effective Implementation and Promotion of the 
Declaration on the Right to Development” January 1993 
http://www.unhchr.ch/Huridocda/Huridoca.nsf/(Symbol)/E.CN.4.1993.16.En?Opendocument 
(accessed 2014-04-23); United nations Economic and Social Council “Question of the 
Realization of the Right to Development” November 1995 
http://www.unhchr.ch/Huridocda/Huridoca.nsf/(Symbol)/E.CN.4.1996.24.En?Opendocument 
(accessed 2013-08-02);United nations Economic and Social Council “Question of the 
Realization in all Countries of the Economic, Social and Cultural Rights Contained in the 
Universal Declaration of Human Rights and in the International Covenant on Economic, Social 
and Cultural Rights, and Study of Special Problems which the Developing Countries Face in 
their Efforts to Achieve these Human Rights” January 1998 
http://www.unhchr.ch/huridocda/huridoca.nsf/(Symbol)/E.CN.4.1998.24.En?Opendocument 
(accessed 2014-04-23); Özden “The Right to Development Current State of the Debates held at 
the U.N. on the Implementation of the Historic Declaration adopted in this regard by the General 
Assembly of the United Nations 1986” CETIM 1 12. Available at: 
http://www.cetim.ch/en/documents/bro6-develop-A4-an.pdf (accessed 2014-04-23) 12. 
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Therefore, the international community adopted a body of legal rules affecting petroleum 
operations and environmental issues. This international environmental law is combined with 
the national legislation of each State to ensure effectively the protection of the environment 
against petroleum activities. 
 
In addition, being aware that some petroleum activities take place in offshore and in order to 
prevent marine pollution offshore, which causes interferences with other marine activities, the 
international community adopted many instruments relating to the law of the sea. Attentive 
also that the phenomenon of petroleum activities causes interferences increasing climate 
change or global warming and the biodiversity, the international community has adopted an 
international covenant on those matters. 
 
2 2 2 1  LAW OF THE SEA 
 
The law of the sea is part of the international law relative to the rights and obligations of 
States regarding maritime matters. The maritime law does not include in the law of the sea 
because is a part of the domestic law.149 The many instruments of the law of the sea contain 
rules in relation to the delimitation and exploration of maritime area, as well as on the 
protection and exploration of the oceans.150  
 
The United Nations Convention on the Sea (UNCLOS), adopted in 1982, is the main 
instrument governing the sea.151 According to UNCLOS, the sea has been divided into 
various legal zones where the sovereignty of the State increases or decreases. The 
UNCLOS identifies the internal water, the territorial sea, the Exclusive Economic Zone (EEZ), 
the continental shelf and the high sea. Before considering the various legal zone of the sea, it 
is imperative to indicate that besides UNCLOS, a plan known as the 2050 Africa’s Integrated 
Maritime Strategy (2050 AIM Strategy) was adopted at the 22nd ordinary session of the 
                                                     
149  The maritime law focuses on the relationships between private individuals and corporate bodies 
with regard to maritime activities. 
150  See World Ocean Review “Law of the sea a Constitution for the seas” (no date) 
http://worldoceanreview.com/en/wor-1/law-of-the-sea/a-constitution-for-the-seas/ (accessed 
2014-09-02). 
151  The law of the sea as a codified part of the international law is based on the UN Geneva 
Convention of 1958. The work of the UN during the adoption of the Geneva culminated the 
Convention on the Territorial Sea and the Contiguous Zone, the Convention on the High Seas, 
the Convention on Fishing and Conservation of the Living Resources, the Convention on the 
Continental shelf and Optional Protocol of Signature Concerning the Compulsory Settlement of 
Disputes. Nowadays, the UNCLOS draws together the four conventions in a single unified 
Treaty. See the United Nations Convention on the Law of the Sea (UNCLOS). Available at: 
http://www.un.org/depts/los/convention_agreements/texts/unclos/unclos_e.pdf (accessed 2014-
09-01). 
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African Union (AU).152 Amongst many aspects the plan promotes human capital development 
and the improvement of standard living. Also, it indicates that Africa must use its own 
resources to take rightful place in a multi-polar. The plan regulates and manages maritime 
issues (backdrop of insecurity, illegal trafficking, degradation of the marine environment and 
falling of biodiversity etc…) and resources.153 
 
Amongst the legal zones of the sea, there is the internal water. The internal water is identified 
as the water on the land-water side of the baseline,154 except where otherwise provided by 
the UNCLOS, the baseline is the low–water line along the coast as marked on the large-
scale charts officially recognised by the coastal State. Each coastal State exercises the full 
sovereignty over its internal water as if it were part of its land territory.155 The sovereignty of 
the coastal State extends beyond its land territory and internal waters to an adjacent belt of 
sea, identified as the territorial sea in the UNCLOS.156 Each coastal State can claim a 
territorial sea that extends seaward up to 12 nautical miles (nm) from its baselines. The 
coastal State has sovereignty over its territorial sea, the air space and subsoil beneath it.  
 
According to Article 33 of the UNCLOS, the contiguous zone is that region of the seas 
measured from the baseline to a distance of 24 nm. Over the contiguous zone a coastal 
State exercises control necessary control in order to prevent infringement of its customs, 
fiscal, immigration, or sanitary laws and regulations within its territory or territorial sea and 
punish infringement of the above laws and regulations committed within its territory or 
territorial sea. Where the coasts of two States are opposite or adjacent to each other, neither 
State is allowed to extend its contiguous zone beyond the median line, every point of which 
is equidistant from the nearest points on the baseline from which the contiguous zone of both 
States are measured.157 
 
In terms of the UNCLOS (Part V), the Exclusive Economic Zone (EEZ) is defined as a zone 
beyond and adjacent to the territorial sea in which that extends seaward up to 200 nm from 
                                                     
152  The 22nd Ordinary Session of the African Union Assembly of Heads of State and Government 
adopted the 2050 Africa’s Integrated Maritime Strategy (2050 AIM Strategy) on 31 January 
2014. Available at: http://pages.au.int/sites/default/files/2050%20AIM%20Strategy%20% 
28Eng%29_0.pdf (accessed 2014-11-23). 
153  Executive Summary of the 2014 the 2050 AIM Strategy. 
154  Art 8 of the 1982 the UNCLOS. 
155  See NOAA Office of General Counsel “Maritime Zones and Boundaries” (no date) 
www.gc.noaa.gov/gcil_maritime.html#internal (accessed 2014-08-30). 
156  Art 2-3 of the 1982 the UNCLOS. 
157  See Central Intelligence Agency “World Factbook Maritime Claims” (No date) 
https://www.cia.gov/library/publications/the-world-factbook/fields/2106.html (accessed 2014-08-
30). 
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its baseline. Within the EEZ the coastal State has the sovereignty-right for the purpose of 
exploring, exploiting, conserving and managing natural resources, whether living or non-
living, of the seabed and subsoil and overlying waters and with regard to other activities for 
the economic exploitation and exploration of the zone.  
 
Moreover, within the EEZ the coastal State can exploit and utilise the natural resources of the 
zone for the production of energy (including wind and wave/current), as well as establish 
artificial islands, conduct marine-scientific research, pass laws for the preservation and 
protection of the marine environment, and regulate fishing in accord with other rights and 
duties provided for under the international law.158 “The world’s EEZs are estimated to contain 
about 87% of all of the known and estimated hydrocarbon reserves as well as almost all 
offshore mineral resources.”159 The paragraph 21 of the AIM Strategy establishes the 
Combined Exclusive Maritime Zone of Africa (CEMZA).160 The concept of CEMZA raises 
many issues regarding its meaning and implementation. The AU must specify the 
understanding of CEMZA, and how the African coastal States, which are sovereigns and 
exercise their sovereignty rights in the “EEZ”, must deal with the CEMZA, when nothing must 
be contrary to their “sovereignties” and “sovereignty rights”, or when many African coastal 
States still have to claim and delimitate their maritime boundaries. The CEMZA, however, 
can be helpful by minimising environmental damages; preventing illegal activities and 
criminalising acts at sea, if the regional economic communities and regional mechanisms 
develop and adopt adequate strategies against such issues. 
 
In terms of Article 76 of the UNCLOS, the continental shelf is defined as “the shelf of a 
coastal State as comprising the seabed and subsoil of the submarine areas that extend 
beyond its territorial sea throughout the natural prolongation of its land territory to the outer 
edge of the continental margin, or to a distance of 200 nm from the baselines from which the 
breadth of the territorial sea is measured, where the outer edge of the continental margin 
does not extend up to that distance”.161 The continental margin comprises the submerged 
prolongation of the landmass of the coastal State. It consists of the seabed and subsoil of the 
shelf, the slope and the rise.162.In terms of Article 77 of the UNCLOS, the coastal States 
exercise control over the continental shelf sovereign rights for the sole purpose of exploring it 
                                                     
158  Hollis Encyclopedia of Earth “United Nations Convention on Law of the Sea (UNCLOS), 1982” 
(February 2013) http://www.eoearth.org/view/article/156775/ (accessed 2014-09-01). 
159  Ibid. 
160  Par 21(i) of the 2014 the 2050 AIM Strategy. 
161  Art 76(1) of the 1982 the UNCLOS. 
162  Art 76(3) of the 1982 the UNCLOS. 
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and exploiting its natural resources. Therefore, no one can carry out exploring and exploiting 
activities of natural resources in the continental shelf without the express consent of the 
coastal States.163 
 
In terms of the Act Establishing an EEZ of 200 nm of 1984, Gabon claimed a 12 nm of the 
territorial sea and EEZ out to a maximum of 200 nm (370km).164 Gabon needs to delimit the 
lateral territorial sea and EEZ boundaries with the adjacent States such as Equatorial Guinea 
and Congo. Gabon’s lateral boundary with Equatorial Guinea is complicated by an island 
dispute in Corisco Bay.165 On 10 April 2012, the Gabonese State submitted to the 
Commission on the Limits of the Continental Shelf, in accordance with Article 76(8) of the 
UNCLOS.166 
 
South Africa had until 13 May 2009 to submit its claim to the expert commission of the United 
Nations.167 South African main areas of interest are two folds: the area of the continental 
shelf around the South African mainland, and the area around its island territories, Marion 
and Prince Edward Islands.168 South Africa's Extended Continental Shelf Project began 
                                                     
163  Art 77(2) of the 1982 the UNCLOS. 
164  Gabon ratified the 1982 Convention on 11 March 1998; Act No 9/84 Establishing an Exclusive 
Economic Zone of 200 Nautical Miles. Available at: 
http://www.un.org/depts/los/LEGISLATIONANDTREATIES/PDFFILES/GAB_1984_Act.pdf 
(accessed 2014-09-01) and Decree 002066/PR/MHCUCDM on the 4 December 1992. Available 
at: http://www.un.org/depts/los/LEGISLATIONANDTREATIES/PDFFILES/GAB_1992 Decree. 
pdf (accessed 2014-09-01). 
165  Dzurek “Gulf of Guinea Boundary Disputes” 1999 IBRU Boundary and Security Bulletin Spring 
100 101 file:///C:/Users/s/Downloads/bsb7-1_dzurek%20(1).pdf (accessed 2014-09-01). 
Equatorial Guinea and Gabon dispute sovereignty of several small islets in Corisco Bay: Islote 
Mbane, Ile des Cocotiers and, possibly, Isla de Corisco. 
166  Oceans and Laws of The Sea United Nations Division for Oceans Affairs and the Law of The 
Sea “Commission on the Limits of the Continental Shelf (CLCS)” Outer Limits of the Continental 
Shelf beyond 200 Nautical Miles from the Baselines: Submissions to the Commission: 
Submission by the Gabonese Republic. Available at: 
http://www.un.org/depts/los/clcs_new/submissions_files/submission_gab60_2012.htm 
(accessed 2014-09-01). 
167  South Africa ratified the Convention on 23 December 1997. South Africa Gazette the Maritime 
Zones Act of 1994 which describes the Territorial Sea (extending 22 nm from shore), the 
Contiguous Zone (44 nm from shore) and the Exclusive Economic Zone (EEZ, 370 nm from 
shore). Available at: http://www.gov.za/documents/download.php?f=71012 (accessed 2014-09-
01). 
168  The EEZ of the Crozet Archipelago does not have any international boundaries with an area of 
about 576 000 nm. The Prince Edward Islands, located some 500 nm West of Crozet, have an 
EEZ of about 475 000 nm and no international boundaries. The 350 nm constraint lines of both 
countries overlap. Petroleum Agency South Africa “Extended Continental Shelf Project” 
http://www.petroleumagencysa.com/index.php/home-14/extended-continental-shelf-project 
(accessed 2014-09-01). Petroleum Agency South Africa “The Extended Continental Shelf: New 
Marine Frontier opens for South Africa” (no date) 
http://www.petroleumagencysa.com/images/pdfs/High_Flyer_advertorial.pdf (accessed 2014-
09-01). 
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officially in October 2002, when the Minister of Minerals and Energy directed Petroleum 
Agency of South Africa to manage the project in order to determine the potential for South 
Africa to extend its continental shelf beyond its current EEZ. South Africa is collaborating with 
Namibia, Mozambique and France, in order that South Africa can share an overlapping claim 
between the French Crozet Islands and the South African volcanic islands of Marion and 
Prince Edward. 
 
The coastal States of Gabon and South Africa have the obligation to protect, preserve and 
conserve the marine environment against the petroleum activities from harmful effects, which 
can arise from exploring and exploiting the different areas of the sea within their territories. 
Therefore, those States can adopt appropriate rules, regulations and procedures, which aim 
to prevent, reduce and control pollutions and other hazards to the marine environment, 
including the coastline. With regard to interference with the ecological balance of the marine 
environment, particular attention is being paid to the need for protection from harmful effects 
of such activities such as drilling, dredging, excavation, disposal of waste, construction and 
operation or maintenance of installations, pipelines and other devices related to such 
activities.169 
 
Thus, the petroleum industry is under the international legislation on the environment, such 
law of the sea and also under the international legislation on climate change and 
conservation of nature. 
 
2 2 2 2  CLIMATE CHANGE AND THE PROTECTION OF NATURE 
 
International instruments relating to climate change took root with the UN Conference on Sus
tainable Development (UNCSD), also known as Rio 2012, Rio+20, or Earth Summit 2012. 
Since that period a multitude of outcomes concerning climate change were adopted through 
multiple Conferences (Tokyo 1997, Copenhagen 2009, Cancun 2010 and Durban 2011). The 
Convention of 1992 dealt with the limitation of the global temperature which is caused by the 
emission of greenhouse gases. Oil plays a major role in the production of these greenhouse 
gases. By 1995, the international community adopted the protocol of Kyoto, which targeted 
the developed countries to limit and stabilise their emissions of greenhouse gas according to 
the principles of the Convention.170 The protocol mandated industrial countries and European 
                                                     
169  Art 145 of the 1982 the UNCLOS; Article 3 of the 1992 the Convention on Civil Liability for Oil P
ollution. Damage on the 27 November 1992; Ved P Nanda and Georges (Rock) Pring 
International Environmental Law and Policy for the 21st Century 2 ed (2012) 221.  
170  The Convention of Climate Change on 12 may 1992 recalled the Vienna Convention for the 
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communities because they were largely responsible for the current high level of the 
greenhouse gas in the atmosphere. The purpose of the protocol demanded an average five 
percent emission reduction.  
 
The Cancun Conference constituted a significant achievement for the UN climate-change 
concern. The Cancun Conference adopted the Cancun Agreement COP16/CMP6. The 
Agreement pointed out that the Resolution regarding climate change could be done 
collectively. The parties agreed to have a maximum of two degree Celsius temperature as 
emission of greenhouses and they committed to establish a green fund. In the final report171 
of the Conference in Durban, they made a decision related to the enhancement of the action 
and launching the green fund. Gabon and South Africa ratified the Convention on Climate 
Change.172 Gabon is amongst countries encountering difficulties in the implementation of the 
international instruments relating to global warming at the domestic level. Gabon has, 
however, created the Agence Gabonaise d Etudes et d’ Observation Spatiale: Terre Climat, 
Homme (AGEOS-Tech). This agency evaluates the management of forests and the level of 
storage of hydrocarbons in the Congo Basin. In regard to combatting the high level of 
emission in order to promote greenhouse reduction and the protection against global 
warming, Gabon is elaborating a national plan called: le plan national de lutte contre le 
réchauffement climatique.173 
 
“South Africa is classified as a developing country in terms of the Convention and was not 
obliged to adhere to the more demanding commitments placed on developed countries by 
the Convention.”174 The national policy has recognised that more climate change means less 
water, less food and more flood. In response to climate change, the South African 
Government has adopted in 2011 the National Climate Change Response White Paper.175 
                                                                                                                                                                     
Protection of the Ozone Layer, 1985, and the Montreal Protocol on Substances that Deplete the 
Ozone Layer, 1987; Article 3(3) of the 1992 the Convention points out: “The Parties should take 
precautionary measures to anticipate, prevent or minimize the causes of climate change and 
mitigate its adverse effects.” 
171  The Report entitled COP17. 
172  United Nations Framework Convention on Climate Change “Status of Ratification of the 
Convention.” Available at: http://unfccc.int/essential_background/convention/status_of_ 
ratification/items2631.php (accessed 2014-04-24). 
173  For more detailed considerations go to: Portail Gabon “Lutte Contre le Réchauffement 
Climatique” (No date) http://www.presidentalibongo.com/les-actions/environnement/lutte-contre-
le-rechauffement-climatique (accessed 2014-10-21). 
174  Department Environmental Affairs Republic of South Africa “Climate Change Awareness 
Campaign” 2014 http://www.climateaction.org.za/cop17-cmp7/sa-government-position-on-
climate-change (accessed 2014-06-25). 
175  The National Climate Change Response White Paper. Available at: 
http://www.parliament.gov.za/content/2011-10-
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Petroleum activities take also place in onshore areas and especially in some regions which 
demand the protection of the fauna and the flora. The Biodiversity Convention in 1992 of the 
UN and the African Convention on the Conservation of Nature and Natural Resources on the 
15 September 1986 are instruments which enjoin petroleum industries to respect 
international law relative to nature and biodiversity. Therefore, the exploitation or exploration 
of oil must be undertaken in conformity with the protection and conservation of the 
biodiversity. The Convention of Biodiversity provides that: “States have (…), sovereign right 
to exploit their own resources pursuant to their own environment policies (…).”176 Although 
the international law under which petroleum industries of the relevant States observe rules, 
the national legislation also plays a fundamental role in governing the management of natural 
resources. 
  
                                                                                                                                                                     
12%20The%20National%20Climate%20Change%20Response%20White%20Paper~1.pdf 
(accessed-2014-06-25). 
176  Art 3 of the 1992 the Convention of Climate Change. 
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2 3 CONCLUSION 
 
In conclusion of this chapter that gives an overview of the international instruments many 
instruments were discussed in the global, African and regional levels. With regard to PSNR, 
the newly independent States have the rights to determine freely the use of their natural 
resources in order to improve economic development. The PSNR has been recognised a 
principle of the customary international law and an inalienable right. The PSNR must be 
exercised in accordance with indigenous peoples’ rights and the respect for rules related to 
nationalisation and expropriation. The African Commission ensures that the PSNR is applied 
to protect against illegal exploitation from foreign oil companies and their Governments, as 
well as protecting national people and local communities from any actions of deprivation and 
dispossession taken by the national authorities. Unfortunately, the Treaties of the CAEMC 
and SADC Treaty do not have sufficient provisions which deal with natural resources and the 
PSRN. With regard to instruments of development, the development is affirmed as an 
alienable human right. The Rio Declaration on Environment and Development stresses that 
development meets the needs of the present and future generations. State has, therefore, 
the responsibility to create adequate national and international conditions for development by 
combatting obstacles to development and achieving the MDGs. 
 
In the light of many petroleum activities take place on offshore, the brief examination of the 
UNCLOS and the 2050 AIM Strategy have facilitated the delimitation of maritime and 
exploitation of maritime areas, as well as the rights and obligations of the Gabonese and 
South African States, especially those in relation to the prevention of maritime pollution. The 
AU must precise the concept of the CEMZA in order to prevent and manage this zone and 
help both countries to implement adequately the 2050 AIM Strategy. Gabon and South Africa 
must also collaborate with their respective neighboring States during the processes aiming to 
extend their continental shelves. Petroleum activities affect climate change or global warming 
and the biodiversity. Gabon and South Africa must align the exploration and exploitation of 
natural resources with the international, collective agreement on the emission greenhouse 
reduction, the protection and conservation of their biodiversity. 
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CHAPTER 3 
THE DOMESTIC LAWS OF GABON AND SOUTH AFRICA 
 
The domestic laws of Gabon and South Africa contain provisions relative to PAs and the 
management of natural resources. This chapter explores provisions of the Constitutions, Acts 
and Decrees which govern petroleum industries and development of both countries. The 
domestic laws of the countries illustrate how the international principles of the PSNR, 
ownership and the development are applied in both systems of law. 
 
3 1 CONSTITUTIONS AND NATURAL RESOURCES 
 
The Constitution is the supreme law in the hierarchy of texts within the national jurisdictions 
of both countries.177 The Constitutions of Gabon and South Africa have different approaches 
relating to the permanent sovereignty, ownership, development and the management of 
natural resources. To understand properly the concept of ownership in both countries, the 
constitutional provisions will be examined concomitantly with their petroleum legislation. 
 
3 1 1  SOVEREIGNTY OVER NATURAL RESOURCES 
 
The Constitutions of both countries differently acknowledge the existence of the PSNR. As it 
has been previously mentioned the African (Banjul) Charter on Human and Peoples’ Rights 
possess provisions regarding natural resources. Some of these provisions are similar to 
those inserted in the Resolution 1803 concerning the PSNR. The recognition of the African 
(Banjul) Charter on Human and Peoples' Rights is mentioned in the preamble of the 
Gabonese Constitution.178 
 
3 1 1 1  GABON  
 
The preamble of the Constitution is a component of the constitutional block. The 
constitutional block refers to the set of principles and provisions that the Parliament must 
                                                     
177  See as far as Gabon is concerned, arts 83-84 of the 1991 the Constitution; as far as South 
Africa is concerned, preamble and s 39 of the South African Constitution. 
178  See as far as Gabon is concerned, preamble (2) of the 1991 the Constitution. 
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take into account in the exercising of its legislative power.179 The block consists of the 
preamble of the Constitution and Articles of the Constitution.180 The legal authority of the 
preamble was affirmed by the decision of the Constitutional Council on 16 July 1971 in 
France. Before this decision, one the missions of the Constitutional Council consisted of 
verified that the laws were conformed with Articles of the Constitution. But this decision 
permitted the recognition of the legal status of the preamble of 1958 because the laws must 
be also in line to the preamble of the Constitution. 
 
The affirmation of the preamble’s authority as a component of the constitutional block was 
circulated in certain countries, such as Gabon. The affirmation of the preamble in the 
constitutional block was in alignment with the decision made by the Gabonese Constitutional 
Court on 28 January 1993.181 
 
3 1 1 2  SOUTH AFRICA  
 
The South African Constitution was approved by the Parliament sitting as the Constitutional 
Assembly on 8 May 1996. “The Constitutional Court duly certified it and it was enacted into 
law by Parliament on 8 December 1996.”182  
 
After apartheid and the beginning of the political transformation in 1990s, the ratification of 
several international and regional instruments, including the African (Banjul) Charter on 
Human and Peoples’ Rights (ratified on 9 July 1996), have been adopted in South Africa.183 
Section 231 deals with international agreement, section 232 with customary international law 
                                                     
179  See Vie publique au cœur du débat “Comment le Conseil Protège t-il la Constitution?” January 
2014 http://www.vie-publique.fr/decouverte-institutions/institutions/fonctionnement/autres-
institutions/conseil-constitutionnel/comment-conseil-protege-t-il-constitution.html (accessed 
2014-06-07). 
180  The preamble of the Gabonese Constitution consists of: la Déclaration des Droits de L’ Home et 
du Citoyen 1789; Déclaration Universelle des Droits de l’Homme 1948; Charte Africaine des 
Droit de l’Homme et des Peuples de 1981; Charte Nationale des Libertés de 1990; Principes et 
Objectifs de Valeur Constitutionnelles (D.C.C 1994) et les Lois Organiques et les Règlements 
d’Assemblée. 
181  See the decision known as: décision 002 la requête du Forum pour la Reconstruction (F.A.R), 
P.G.P et dix sept Députes des Parties de l’Opposition du 28 Janvier 1993. Available at: 
http://www.cour-constitutionnelle.ga/decisions_view?=7 (Accessed 2014-05-29). The 
Constitutional Court in the par [21] of this decision mentions and recognises the authority of the 
preamble.  
182  See Stemmet “The Influence of Recent Constitutional Developments in South Africa on the 
Relationship Between International Law and Municipal Law” 1999 33 American Bar Association 
47 52. Available at: www.jstor.org.wam.seals.ac.za/stable/40707466 (accessed 2015-03-08).  
183  See “Anonymous” “The African (Banjul) Charter on Human and Peoples’ Rights” (no date) 
Available at: http://www.justice.gov.za/policy/african%20charter/africancharter.htm (accessed 
2014-06-01). 
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and section 233 has the title of “application of international law”. Those formulations were 
probably preferred by the “Constitutional Assembly [in order to] simplify the text”.184 The 
South African Constitution provides that “an international agreement binds the Republic only 
after it has been approved by Resolution in both the National Assembly and the National 
Council of Provinces (…)”.185 After the approval by the Parliament, the international 
instrument becomes law in the Republic.186  
 
Lastly, the South African Constitution states that: “every court must prefer any reasonable 
interpretation of the legislation that is consistent with international law over any alternative 
interpretation that is inconsistent with international law”.187 
 
3 1 1 3  COMMENT ON ABSENCE OF PERMANENT SOVEREIGNTY OVER NATURAL 
RESOURCES IN BOTH CONSTITUTIONS  
 
The Constitutions of Gabon and South Africa do not indicate in extenso the principle of 
permanent sovereignty. However, the preambles of the two Constitutions declare that both 
States are sovereigns. By using the terms “sovereigns”,188 the concept of the State 
sovereignty is based on certain factors. Among these factors, the international law expresses 
that the State, as a person, must display essential components, such a permanent 
population, defined territory and Government.189 Therefore, it is common knowledge that the 
rules adopted by each State, such as Gabon and South Africa, must be respected by their 
respective populations within their territories. This sovereignty emphasises that those two 
sovereign States determine a legal system managing the petroleum sector.  
 
By taking into account certain constitutional provisions of the CAEMC States pertaining to the 
PSNR, the Constitutions of South Africa and Gabon should insert clear provisions regarding 
this matter. It is known that the international instruments by their nature set just minimum 
standards. Therefore, as written document and supreme law, the Constitutions of Gabon and 
                                                     
184  See Stemmet “The Influence of Recent Constitutional Developments in South Africa on the 
Relationship Between International Law and Municipal Law” 1999 33 American Bar Association 
47 52. 
185  See as far as South Africa is concerned, s 231(2) of the 1996 the Constitution. 
186  See as far as South Africa is concerned, s 231(4) of the 1996 the Constitution. 
187  See as far as South Africa is concerned, s 233 of the 1996 the Constitution. 
188  See as far as Gabon is concerned, preamble of the 1991 the Constitution; as far as South Africa 
is concerned, preamble and s 1 of the 1996 the Constitution. 
189  See Masahiro “Sovereignty and International Law” Aichi University Japan (no date) 
https://www.dur.ac.uk/resources/ibru/conferences/sos/masahiro_miyoshi_paper.pdf (accessed 
2014-06-01) 3. 
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South Africa should specify the power and responsibilities of institutions and people 
concerning the PSNR. As for instance, besides, the identification of the African (Banjul) 
Charter on Human and Peoples' Rights, the Constitutions of Chad and Congo-Brazzaville go 
well beyond the Constitutions of Gabon and South Africa. 
 
The Constitutions of Chad and Congo-Brazzaville have established specific provisions which 
deal with the PSNR. In Chad, the Constitution points out that the PSNR is for the well-being 
of the national community.190 The Constitution states that the exploitation of natural resources 
can be conceded to a private person.191 This provision shows that the State is the owner of 
the natural resources.192 In Congo-Brazzaville, the preamble of the Constitution reaffirms its 
recognition of the PSNR as an inalienable right on all the wealth and natural resources of the 
country and a fundamental component of development.193 The Congolese Constitution goes 
further than many Constitutions by mentioning that all Acts, accords or agreements which 
deny the nation ownership of natural resources are considered as crimes of pillage.194 The 
Constitution affirms that those crimes are considered as high treason, if they are the 
outcomes of public authorities.195 The Constitution reports that the PSNR is an inalienable 
right as is written in the Resolution 1803, and thus, all types of agreements which are 
contrary to the law are crimes of pillage. With such provisions inserted in the Chadian and 
Congolese Constitutions, it can be affirmed that the PSNR is a constitutional right which is 
protected by the respective Constitutional Court of Chad and Congo-Brazzaville. The PSNR 
is a right connected with the development.  
 
3 1 2  RIGHT TO DEVELOPMENT 
3 1 2 1  GABON 
 
                                                     
190  See as far as Chad is concerned, art 57(1) of the 1996 the Constitution. 
191  See as far as Chad is concerned, art 57(2) of the 1996 the Constitution. 
192  See as far as Chad is concerned, art 57(2) of the 1996 the Constitution: “L'État exerce sa souve
raineté entière et permanente sur toutes les richesses et les ressources naturelles nationales p
our le bien-être de toute la communauté nationale (...) Toutefois, il peut concéder l'exploration et 
l'exploitation de ces ressources naturelles à l'initiative privée.” 
193  See as far as Congo-Brazzaville is concerned, preamble (9) of the 2002 the Constitution: 
“Réaffirmons solennellement, notre droit permanent de souveraineté inaliénable sur toutes nos 
richesses et nos ressources naturelles comme élément fondamental de notre développement.” 
194  See as far as Congo-Brazzaville is concerned, preamble (9) of the 2002 the Constitution: “Tout 
acte, tout accord, toute convention, tout arrangement administratif ou tout autre fait, qui a pour 
conséquence directe de priver la Nation de tout ou partie de ses propres moyens d’existence 
tirés de ses ressources ou de ses richesses naturelles, est considéré comme crime de pillage 
imprescriptible et puni par la loi.” 
195  See as far as Congo-Brazzaville is concerned, art 39 of the 2002 the Constitution. 
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It is unfortunate that the Gabonese Constitution differs from some of the CAEMC States and 
South African Constitution by not providing provisions identifying the use of natural resources 
for social, economic and environmental development. Whereas some Constitutions of the 
CAEMC States guarantee that natural resources must be used for promoting development. 
In Cameroon, Chad and Congo Brazzaville, the exploitation of natural resources is 
undoubtedly recommended to be used for ensuring the well-being of every citizen without 
discrimination, while in addition for raising living standards.196  
 
Moreover, the concept of sustainable development has clearly not been identified in the 
Gabonese Constitution to be associated with the management of natural resources. Certain 
dispositions of the Gabonese Constitution were interpreted as promoting development. The 
President of the Gabonese Constitutional Court indicates that the sustainable development is 
a right of the environment, known as the right of the “third generation”.197 Constitutional 
sources of law for sustainable development can be interpreted through two instruments 
pertaining to the Constitution. These instruments include Article 5 of the Charte Nationale 
des Libertés198 and Article 24 of the African (Banjul) Charter on Human and Peoples’ 
Rights.199 These two instruments are components of the preamble which form the 
constitutional block and have the same authority as Articles of the Constitution. 
 
However, it is interesting to underline Article 24 of the Charter which cannot be considered as 
a clear indication relating to the sustainable development. In fact, the vagueness and 
ambiguity provided by the Charter in relation to the expression “satisfactory environment” do 
not clarify the interpretation of this Article.200 This situation can give place to a wide or 
                                                     
196  See as far as Cameroon is concerned, Preamble (1) of the 1972 Constitution points out: 
“Résolu à exploiter ses richesses naturelles afin d'assurer le bien-être de tous en relevant le 
niveau de vie des populations sans aucune discrimination, affirme son droit au développement 
ainsi que sa volonté de consacrer tous ses efforts pour le réaliser et se déclare prêt à coopérer 
avec tous les Etats désireux de participer à cette entreprise nationale dans le respect de sa 
souveraineté et de l'indépendance de l' Etat”; as far as Chad is concerned, article 57(1) of the 
1996 the Constitution, as far as Congo-Brazzaville is concerned, preamble (9) of the 2002 the 
Constitution. 
197  Info Gabon “Constitutional sources of law for sustainable development at the centre of Gabon's 
presentation of Mary Magdalene Mborantsouo in Paris” June 2013 
http://translate.google.co.za/translate?hl=en&sl=fr&u=http://infosgabon.com/%3Fp%3D27190&p
rev=/search%3Fq%3Dconstitution%2Bgabonaise%2Bet%2Bdeveloppement%2Bdurable%26es
pv%3D2%26biw%3D1366%26bih%3D624 (accessed-2014-06-09). 
198  See as far as Gabon is concerned, art 5 of the 1990 the Charte Nationale des Libertés, which 
indicates that “le droit à un environnement naturel, sain et préservé.” 
199  Art 84 of the 1981 the African (Banjul) Charter on Human and Peoples' Rights, which points out: 
“All peoples shall have the right to a general satisfactory environment favourable to their 
development.” 
200  See Van der Linde and Louw “Considering the Interpretation and Implementation of Article 24 of 
the African Charter on Human and Peoples’ Rights in Light of the SERAC Communication” 2003 
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restrictive interpretation of Article 24. It must be observed that traditionally; the “satisfactory 
environment” refers to the so-called right of the “third generation”. The right of “third 
generation” is characterised by civil, political, economic and environmental features which 
Government and population must respect. It also refrains from practices which are harmful to 
the environment and which do not further the conservation of the environment.201 
 
3 1 2 2  SOUTH AFRICA 
 
As far as South Africa is concerned, the concept of development is provided in section 24 of 
the Constitution and the preamble of the NEMA.202 Section 24 of the Constitution states 
notably that natural resources are associated with the sustainable development. It is 
specified that they have to be used for promoting “justifiable economic and social 
development”. This provision is inserted in some recommendations to enhance the 
environment.203 The expression “justifiable economic and social development” is interpreted 
as vague, and as jargon causing problems to interpret what the sustainable development 
actually means for ordinary people’s lives. Furthermore, this section 24 does not seem to 
anticipate some environmental challenges in relation to climate change and carbon 
emission.204  
 
Likewise, the interpretation of this section requires more attention by the South African 
Government to gratify the environmental protection for everyone. Therefore, the South 
African’s Government needs resources, technical and leadership capacity for the 
Government to be able to implement the right of environment, as well as it needs to shed 
light on the vision for sustainable development influence the environment regarding minerals 
and energy.205 
 
Section 24 should contain principles and goals pertaining to air and water as individual 
subsections concerning the biodiversity and people. This will reinforce what particular duties 
                                                                                                                                                                     
3 African Human Rights Law Journal 167 174. Available at: 
http://www.dspace.up.ac.za/bitstream/handle/2263/1266/van%20der%20linde_m_1.pdf?sequen
ce=1 (accessed-2014-06-09). 
201  Art 3 of the 1992 Convention of Climate Change 
202  See Du Plessis “Fulfilment of South Africa's Constitutional Environmental Right in the Local 
Government Sphere” 2008 North-West University, (Potchefstroom Campus) 338. 
203  See as far as South Africa is concerned, s 24(iii) of the 1996 the Constitution. (s below 
regarding the interpretation of s 24); Golding “How Green is our Constitution” (13 April 2010) 
http://mg.co.za/article/2010-04-13-how-green-is-our-constitution (accessed 2014-06-09). 
204  See Golding http://mg.co.za/article/2010-04-13-how-green-is-our-constitution 
205  See Golding http://mg.co.za/article/2010-04-13-how-green-is-our-constitution 
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the State and the society have pertaining to the protection of the environment. It will also 
remove the idea that the “environment is the property of the State”.206 
 
Contrary to those interpretations abovementioned, section 24 is also recognised as a text 
which provides a useful start to understand the sustainable development. The National 
Framework for sustainable development in South Africa indicates that sustainable 
development is captured in section 24(b) of the Constitution. In the light of section 24(b), the 
Constitution guarantees to the people of South an intergenerational and environmental 
protection that imposes the State to adopt and implement inter alia legislation policies in 
order to secure sustainable development. Likewise, section 24 is grounded on the fact that it 
confers credibility to legislation that grants people the right to sue on behalf of nature and 
social mobilisation.207 Moreover, it must be noted that “the interpretation and application of 
the constitutional-environmental rights are mostly in the hands of South African‘s courts.”208. 
Through the interpretation of section 24, the Constitutional Court “has recognised that socio-
economic rights that are set out in the Constitution are indeed vital to the enjoyment of other 
human rights guaranteed in the Constitution.”209 
 
The South African constitutional provisions are clearer than the Gabonese constitutional 
provisions relating to the management of natural resources related to development. The 
South African Constitution identifies sectors which are elements of its development. In fact, 
the South African Constitution indicates that the management of natural resources must help 
improving the social, economical and environmental sectors.210 Also, the concept of 
sustainable development in South Africa provides a framework, which recognises the 
interdependence of socio-economic development and environmental protection.211 In order to 
                                                     
206  See Golding http://mg.co.za/article/2010-04-13-how-green-is-our-constitution. 
207  See as far as South Africa is concerned, s 32 of the 2008 the NEMA. 
208  See Du Plessis “Fulfilment of South Africa's Constitutional Environmental Right in the Local 
Government Sphere” 2008 North-West University, (Potchefstroom Campus) 343 Fuel Retailers 
Association of Southern Africa v Director-General: Environmental Management, Department of 
Agriculture, Conservation and Environment, Mpumalanga Province (CCT67/06) [2007] ZACC 
13; 2007 (10) BCLR 1059 (CC), 2007 (6) SA 4 (CC) (7 June 2007) pars [43]; [63]; [65] and [67]. 
209  See Retailers Association of Southern Africa v Director-General: Environmental Management, 
Department of Agriculture, Conservation and Environment, Mpumalanga Province (CCT67/06) 
[2007] ZACC 13; 2007 (10) BCLR 1059 (CC) 2007 (6) SA 4 (CC) (7 June 2007).Par [43]; 
Government of the Republic of South Africa v Grootboom 2001 (1) SA 46 (CC); 2000(11) BCLR 
1169 (CC). 
210  See as far as South Africa is concerned, s 24(b)(iii) of the 1996 the Constitution. 
211  Retailers Association of Southern Africa v Director-General: Environmental Management, 
Department of Agriculture, Conservation and Environment, Mpumalanga Province and 
(CCT67/06) [2007] ZACC 13; 2007 (10) BCLR 1059 (CC), 2007 (6) SA 4 (CC) (7 June 2007) 
par [58]. 
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give effect to this vision the NEMA has been enacted.212  
 
3 1 3  PARLIAMENTARY AND EXECUTIVE POWER ROLES 
3 1 3 1  GABON 
 
Article 47213 of the Gabonese Constitution contains about 35 paragraphs which indicate and 
determine the scope of the law. This Article confers power to different authorities of the State 
to ascertain fundamental principles of the petroleum industry. The Constitution uses the term 
“mine” to refer to all types of the solid and liquid minerals. This constitutional provision 
assigns that petroleum activities are determined by the law and that the Parliament is 
responsible for making and passing the law.214  
 
By interpreting Article 47 of the Gabonese Constitution, it is noted that natural resources 
have been described as a public domain. It means that the Constitution has considered 
natural resources as being of national relevance. It also means that the management of 
hydrocarbons is considered to be part of and the responsibility of public sector. It is 
interesting to note that through PAs, Gabon can concede or can be associated with private 
initiative in order to develop the management of natural resources. The Gabonese 
Constitution does not indicate the concession of natural resources to a private person as is 
the case in the Chadian Constitution.215  
 
When legislative provisions cannot enact a detailed law, the competence is reverted to the 
executive authority that enacts Decrees and Orders.216 The Decrees or Orders taken by the 
executive authority cannot intervene in reserved domains of the law, unless they have been 
taken on the basis of legislative authorisation.217  
 
                                                     
212  Retailers Association of Southern Africa v Director-General: Environmental Management, 
Department of Agriculture, Conservation and Environment, Mpumalanga Province (CCT67/06) 
[2007] ZACC 13; 2007 (10) BCLR 1059 (CC), 2007 (6) SA 4 (CC) par [59]. 
213  See as far as Gabon is concerned, art 47(1) of the 1991 the Constitution: “En dehors des cas 
expressément prévus par la Constitution, la loi fixe les règles concernant: (…) 47(20) le régime 
domanial, foncier, forestier, minier et de l’habitat.” 
214  See as far as Gabon is concerned, art 47 of the 1991 the Constitution. 
215  Chap 5; See as far as Chad is concerned, art 57 of the 1996 the Constitution: “L'Etat exerce sa 
souveraineté entière et permanente sur toutes les richesses et les ressources naturelles 
nationales pour le bien-être de toute la communauté nationale. Toutefois, il peut concéder 
l'exploration et l'exploitation de ces ressources naturelles à l'initiative privée.” 
216  See as far as Gabon is concerned, art 53 of the 1991 the Constitution points out: “L’initiative 
des lois appartient concurremment au Gouvernement et au Parlement.” 
217  See as far as Gabon is concerned, art 11 of the 1991 the Constitution. 
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The President is the head of the State and he ensures the respect for the Constitution. After 
he has consulted the Government, he determines and fixes the policy of the State. He is the 
holder of the supreme executive power that he shares with the Prime Minister whom he 
nominates.218 The Constitution specifies that the President of the Republic negotiates and 
signs international Treaties and Accords. The Constitution of Gabon does not indicate the 
types of these international Treaties and Accords. In regard to certain of the Constitutions of 
the CAEMC States,219 the types of Treaties and Accords are the Treaties of peace, the 
Treaties of defense, the Treaties of commerce or the Treaties relative to the utilisation of the 
national territory or the exploitation of natural resources. These Treaties are negotiated by 
the President of the Republic and they must be approved or ratified by the Parliament.220  
 
3 1 3 2  SOUTH AFRICA 
 
The South African Parliament is responsible for making and passing laws for the whole 
country and monitoring the Government’s actions. In terms of Schedules 4 and 5 of the 
South African Constitution, it is specified domains within which the Parliament makes and 
passes laws. It can also be affirmed without doubt that the domain of natural resources is 
included in the parliamentary competence when one considers the preamble of the 
MPRDA.221 The Constitution provides that the Parliament acts in accordance with and within 
the limitations of the Constitution.222 
  
The South African Constitution does not determine if natural resources are reserved only for 
the public sector. The South African Constitution provides that the legislative power of the 
Republic is vested in the Parliament.223 The Parliament possesses the national legislative 
authority and it consists of the National Assembly and the National Council of Provinces.224  
                                                     
218  See as far as Gabon is concerned, art 8 of the 1991 the Constitution. 
219  See as far as the Central African Republic is concerned, art 69 of the Constitution; as far as 
Congo Brazzaville is concerned, art 178 of the 2002 the Constitution: “Le Président de la 
République négocie, signe et ratifie les traités et les accords internationaux. La ratification ne 
peut intervenir qu’après autorisation du Parlement, notamment en ce qui concerne les traités de 
paix, les traités de défense, les traités de commerce, les traités relatifs aux ressources 
naturelles ou les accords relatifs à l’organisation internationale, ceux qui engagent l es finances 
de l ’État, ceux qui modifient les dispositions de nature législative, ceux qui sont relatifs à l’état 
des personnes, ceux qui comportent cession, échange ou adjonction du territoire.” 
220  See as far as Gabon is concerned, arts 113-114 of the 1991 the Constitution. 
221  See as far as South Africa is concerned, ss 44(1)(b)(ii) and 76 of the 1996 the Constitution; 
preamble of the 2002 the MPRDA. 
222  See as far as South Africa is concerned, ss 44(2) and 76 of the 1996 the Constitution. 
223  See as far as South Africa is concerned, s 44(1) of the 1996 the Constitution. 
224  See as far as South Africa is concerned, s 42(1)(a)(b) of the 1996 the Constitution. 
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The situation is quite similar between Gabon and South Africa regarding the function of the 
both Presidents. Indeed, the President of South Africa is also the head of the State and the 
head of the National Executive.225 The President must uphold, defend and respect the 
Constitution as the supreme law of the Republic.226 The Constitution assigns the power to 
negotiate and sign international agreements to the “National Executive” which is the 
expression used in the Constitution.227 It must be underlined that the President is the head of 
the National Executive228 and as such he plays a key role in negotiating and signing 
international Treaties. 
 
It is imperative to mention that the Gabonese and South African Constitutions should include 
specials chapters pertaining to the management of natural resources. These chapters should 
recognise the many challenges associated with natural resources and wealth, including the 
need of sustainable development. These chapters should underline the ownership of natural 
resources within their territories. Furthermore, this chapter should indicate the necessity for 
natural resources to encourage essential aspects of development, such as the social, 
economical and environmental development, as well as that the Constitutions should allocate 
more power to the Parliaments regarding PAs. The Parliament should ratify PAs between 
Government and oil companies in addition to its responsibilities for passing and making laws. 
The confidential clause should not concern the Parliaments’ actions in case they wish to 
examine PAs. Allocating more power to their Parliaments regarding natural resources will 
help promoting procedure for high-standard transparency and accountability as well as 
contributing to the eradication of obstacles in the path of development. 
 
3 2  SYSTEMS OF LAWS AND NATURAL RESOURCES 
3 2 1  PETROLEUM LAWS 
 
The Constitutions of the two oil-producing countries have given power to their Parliaments to 
adopt laws pertaining to fundamental principles regulating their petroleum industries. In 
Gabon, the mineral law and petroleum law were governed by the same Act.229 The French 
legal system of petroleum has differentiated mineral and petroleum laws because of 
                                                     
225  See as far as South Africa is concerned, s 83(a) of the 1996 the Constitution. 
226  See as far as South Africa is concerned, s 83(b) of the 1996 the Constitution. 
227  See as far as South Africa is concerned, s 231(1) of the 1996 the Constitution. 
228  See as far as South Africa is concerned, s 83(a) of the 1996 the Constitution. 
229  See as far as Gabon is concerned, art 1 of the 1983 the Réglementation des Activités de 
Recherche et d’Exploitation des Hydrocarbures. The Act no 15/62 of 1962 known as: Code 
Minier was the former mineral Act. 
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environmental imperatives and for procedural simplifications in granting petroleum 
prerogatives. Generally, countries which were colonised by France have separated both 
legislation.230 The South African petroleum resources management regime is characterised 
by a “Detailed Content Approach” which is still strongly connected to the mineral sector. The 
petroleum-upstream sector in South Africa must not be confused with the downstream sector. 
Three approaches or forms of systems design the petroleum legislation of the States. It is 
found amongst these approaches or systems, the “hybrid system or approach” adopted by 
Gabon, the “detailed content approach” adopted by South Africa and the individually 
legislated agreements.231 Only the first two will be examined because they are respectively in 
force in Gabon and South Africa.  
 
3 2 1 1  HYBRID SYSTEM IN GABON 
 
Currently, the Gabonese petroleum legislation is complex and confusing. The petroleum 
activities are regulated by a “hybrid system or approach” composed of Acts and agreements 
which are complementary to each other. The “hybrid system” is understood as a system 
which set up laws and regulations pertaining to the requirements, minimum standards or 
conditions for conclusion of PAs. It is also a system which indicates certain important 
problems must be resolved by negotiation between the Government and the oil company.232 
 
In Gabon, the general provisions and minimum standards or conditions are established by 
three types of Acts. The first two Acts are known respectively as Réglementation des 
Activités de Recherche et d’Exploitation des Hydrocarbures, Act: n°14/82 of 1983 and 
Réglementation des Activités de Recherche et d’Exploitation Pétrolière, Act: n°14/74 of 1975.  
 
The Act of 1983 modified the previous Act of 1964, which dealt with the petroleum activities 
and mining activities in the same Act. The Act of 1983 consists of one page and eight Articles 
establishing fundamental rules which must lead parties into negotiations of PAs. This Act 
                                                     
230  See as far as Cameroon is concerned, the Act, n° 64–LF-4 on 6 April 1964 relating to mineral-
substances regime governed minerals and hydrocarbons operations; as far as Congo-
Brazzaville is concerned, Code Minier en République du Congo, n° 29/62 on 16 June 1962. 
231  See Hossain K “Law and Policy in Petroleum Development-Changing Relations between 
Transnationals and Governments: Sector Legislation Design” (2014) EI Source Book 
http://www.eisourcebook.org/647_52SectorLegislationDesign.html (accessed 2014-06-10). 
232  Hossain K “Law and Policy in Petroleum Development-Changing Relations between 
Transnationals and Governments: Sector Legislation Design” (2014) EI Source Book 
http://www.eisourcebook.org/647_52SectorLegislationDesign.html (accessed 2014-06-10) 
“Anonymous” “International comparisons” (no date) 
http://www.pc.gov.au/__data/assets/pdf_file/0009/87939/16-appendixc.pdf (accessed 2014-06-
10) [313]. 
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starts with abolishing the regime of the classic concessions which were regulated by the 
mining Act of 1964.233 The Act of 1983 determines also the production sharing agreement as 
the basis of all negotiations between the Gabonese State and oil companies. The Act does 
not offer a comprehensive distinction between PAs regarding different authorisations relating 
to prospection, research and exploitation.  
 
Furthermore, the of Act 1983 does not start by indicating general dispositions pertaining to 
the scope of the petroleum-industry regulation as it is the case with other Acts of the CAEMC 
States. It does not specify the various prospecting, exploration, exploitation and transport 
activities are subjected and governed by this Act. The Act of 1983 is ambiguous concerning 
contractors who can enter into PAs. It mentions only that the contractor must be an oil 
company.234. The Act of 1983 does not deal with the rights and obligations of parties in the 
implementation of petroleum operations, such as the protection of the environment and the 
role of the State in monitoring and controlling petroleum activities. 
 
Additionally, the Act of 1983 does not ascertain the regime of taxation and customs in regard 
to the different relevant petroleum activities. The second Act of 1975, though, deals 
essentially with the taxes which are applicable to all petroleum activities in Gabon. According 
to the Act of 1975 any oil company which performs petroleum activities within the Gabonese 
territory must mainly pay a proportional mining royalty, a tax on the benefit and a fee 
proportional to mining.235  
 
Moreover, apart the Acts of 1983 and the Act of 1975, It has been noticed that certain 
aspects of the mineral law are still governing the petroleum industry.236 The separation of the 
petroleum law and mineral law will be truly elaborated in the new petroleum Act. The mineral 
law is regulated by the Code Minier de la République du Gabon, Act: n° 05-200 of 2000 (in 
revision). This Act regulates prospection, research and exploitation. Many other rules 
pertaining to the mineral sector are currently still compatible with those of the petroleum 
sector.237  
 
                                                     
233  See as far as Gabon is concerned, art 1 of the 1983 the Réglementation des Activités de 
Recherche et d’Exploitation des Hydrocarbures. 
234  See as far as Gabon is concerned, art 3 of the 1983 the Réglementation des Activités de 
Recherche et d’Exploitation des Hydrocarbures. 
235  See Chap 5 below. 
236  See as far as Gabon is concerned, art 7 of the 1983 the Réglementation des Activités de 
Recherche et d’Exploitation des Hydrocarbures. 
237  See as far as Gabon is concerned, art 7 of the 1983 the Réglementation des Activités de 
Recherche et d’Exploitation des Hydrocarbures. 
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With regard to the absence of many significant aspects in the petroleum Act of 1983 and the 
Act of 1975 on one hand, and on the other the mineral Act of 2000, several important matters 
are settled in PAs, which give a prominent place to the negotiations between the parties. In 
practice, it is the sample of PSA which possesses specifc details and is considered as the 
model which must be followed by all contractors. The PAs are confidential in Gabon. And yet, 
these relevant agreements establish certain rights and obligations that the parties must 
respect.238 
 
The “hybrid system” can have the disadvantage of freezing the conclusion of PAs and the 
development of a petroleum projects because both parties might disagree concerning a 
matter of the agreement, or because they have to wait for the promulgation of the law.239 The 
“hybrid system” is also not a desired system regarding transparency and accountability 
because certain important matters concerning the management of natural resources are 
subject to negotiations which are kept confidential. 
 
3 2 1 2  DETAILED CONTENT APPROACH IN SOUTH AFRICA  
 
The South African petroleum-resources management regime is characterised by a “Detailed 
Content Approach”. This approach is understood as a system within which the legislation 
determines conditions for granting the rights to explore and exploit petroleum resources. The 
legislation specifies also the standard licences or leases, royalty taxes and other payments to 
be made by licensees or lessees.240 In South Africa, petroleum activities are regulated by 
several Acts according to different sectors. 
 
The South African Government’s Department of Energy ensures the proper functioning of the 
downstream sector. This sector is governed by the Petroleum Pipeline Act, 60 of 2003, which 
covers the petroleum-pipeline industry. Besides this Act, the oil industry in South Africa is 
also regulated by other Acts, such as the Petroleum Products Act, 120 of 1977; The Petroleu
m Products Amendment Act, 58 of 2003 and the Petroleum Product Amendment 2 of 2005. T
he downstream sector also has an abundance of Acts and regulations.241 These Acts and 
                                                     
238  See Chap 5 below. 
239  See for more detailed considerations regarding the disadvantages of the hybrid system go to: 
“Anonymous” “International comparisons” (no date) 
http://www.pc.gov.au/__data/assets/pdf_file/0009/87939/16-appendixc.pdf (accessed 2014-06-
10) [314]. 
240  Chap 5 below. 
241  See as far as South Africa is concerned, Department of Energy South Africa: “Acts and 
Legislation”. Available at: http://www.energy.gov.za/files/policies_frame.html (accessed 2014-05-
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regulations, amongst others, provide provisions to ensure that there is a competent 
manufacturing, wholesaling and retailing petroleum industry by means of the licensing of 
persons involved in the manufacturing or sale of petroleum products.242 
 
The South African upstream sector sustains exploration for onshore and offshore oil and gas 
resources. It is essentially governed by the Mineral and Petroleum Resources Development 
Act (“MPRDA”) 28 of 2002. The Mineral and Petroleum Resources Development Act 
(“MPRDA”) was amended by the Mineral and Petroleum Resources Development 
Amendment Act (“MPRDAA”) 49 of 2008.  
 
Petroleum activities are regulated by the same Act governing the mineral activities. There 
exists a debate regarding the separation of oil and gas from mining in the MPRDAA. This 
separation might involve also the distinction of the petroleum sector from the jurisdiction of 
the country’s mining laws. Some people affirm that the separation would be a progressive 
move for investing in South Africa, because petroleum and mineral sectors have progressed 
differently.243 The separation would be a means of restricting the granting of onshore and 
offshore applications for reconnaissance permits, technical co-operation permits, exploration 
rights and production right for two years. The separation is also proposed in order to pay a 
special attention to the environment, especially the petroleum activities at sea. 
 
In regard to the Department of Mineral Resources indicates that “all minerals are mined”, the 
separation should not progressive move.244 Furthermore, it is necessary that the regulatory 
framework of oil and mining remains one for ensuring centralisation and regulatory 
harmony.245 In accordance with the Department of Mineral Resources, some investors add 
that the petroleum sector recently has drawn a high number of applications for exploration 
licences, and therefore the separation will hinder the momentum relating to investment in this 
sector.246 
                                                                                                                                                                     
31). 
242  See as far as south Africa is concerned, preamble of the Petroleum Products Amendment Act, 
no 58 of 2003 on the 26 April 2004. Available at: http://www.energy.gov.za/files/policies/act_petr
oleumproducts_58of2003_amendment.pdf (accessed 2014-05-31). 
243  See Faith Bikani and Havemann who say: “the regulation of two distinct industries under the 
MPRDA has never been the best approach” Donnelly “Controversial Mineral Bill Stalls Abruptly” 
(21 February 2014) http://mg.co.za/article/2014-02-00-minerals-bill-stalls-abruptly (accessed 
2014-03-26); Creamer “Separating Mining from Oil, Gas Unwise Minister” (04 February 2014) 
http://m.miningweekly.com/article/splitting-mining-petroleum-unwise-minister-2014-02-04 
(accessed 2014-03-26). 
244  See fn 243 at 54. 
245  See fn 243 at 54. 
246  See fn 243 at 54. 
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Beyond this debate, the Department of Mineral Resources introduced the Mineral Petroleum 
Resources Bill in the National Assembly in June 2013.247 The National Portfolio Committee 
on mineral resources approved the MPRDA Bill on 6 March 2014. The Parliament approved 
the MPRDA Bill on 12 March 2014 which was before the President for his assent. MPRDA 
Bill was sent back to National Assembly by the President for consideration because of 
concerns about its constitutionality and tagging. In the event of signature of the MPRDA Bill, 
the date for the commencement of amendments will be published. Briefly, the MPDRA Bill 
was sent back to the Parliament certainly to address issues on aspects, such as 
“beneficiation”,248 the “joint venture agreement” and “production sharing agreement”.249 
Secondly, the Parliament will probably discuss the proposition of the MPRDA Bill about 
abolishing the rule “the first come first served application procedure” which causes many 
uncertainties.250 Thirdly, the Parliament will certainly discuss the provisions regarding the fact 
that the MPRDA Bill will confer much power on the transferability and encumbrance of 
prospecting rights and mining right.251  
 
The South African petroleum law has determined fundamental principles which must govern 
mineral and petroleum activities in South Africa. Amongst those main objectives, section 2 
assigns the recognition of the exercise of the PSNR252 the custodianship of the nation’s 
mineral and petroleum resources,253 and the utilisation of natural resources for promoting the 
social,254 economic255 and sustainable development.256 
                                                     
247  See as far as south Africa is concerned, preamble of the Mineral and Petroleum Resources 
Development Amendment Bill (MPRDA). Available at: http://www.dmr.gov.za/publications/summ
ary/4-bills/1080-mineral-and-petroleum-resources-development-amendment-bill-mprda.html 
(accessed 2014-05-31). 
248  See as far as South Africa is concerned, s 26 of the 2002 the MPRDA substituted by s (1)(a) of 
the 2008 the MPRDAA. 
249  Chap 5 below. 
250  See as far as South Africa is concerned, s 9 of the 2002 the MPRDA, s 9(1)(b) substituted by s 
6(a) of the 2008 the MPRDAA; s 9(2) of the MPRDA substituted by s 6(b) of 2008 the MPRDAA; 
Stevens, C “The Impact of the MPRDA Amendment Bill” (February 2013) 
http://www.werksmans.com/wp-content/uploads/2013/04/161_JN5499-Werksmans-
Brief_MPRDA-Amendment-Bill.pdf (accessed 2014-06-20). 
251  See as far as South Africa is concerned, s 11 of the 20002 the MPRDA, s 11(4) substituted by s 
8(b) of 2008 the MPRDAA. 
252  See as far as South Africa is concerned, s 2(a) of the 2002 the MPRDA. The PSNR is clearly 
acknowledged by the MPRDA in [Chap] 2, entitled fundamental principles. This [Chap] covers 
different objectives of the MPRDA. Therefore, it starts with the recognition of the PSNR. The Act 
quotes that: “[t]he internationally accepted right of the State to exercise sovereignty over mineral 
and petroleum resources within the Republic.” 
253  See as far as South Africa is concerned, s 2(b) of the 2002 the MPRDA. 
254  See as far as South Africa is concerned, s 2(f) of the 2002 the MPRDA. 
255  See as far as South Africa is concerned, s (e) of the 2002 the MPRDA substituted by s 2 of the 
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The MPRDA provides that types of PAs, which must be granted by the Minister of mineral 
Resources in order to perform petroleum activities in South Africa. According to section 69 of 
the MPRDA those PAs are known as the exploration rights, the production rights, the issuing 
technical co-permits and the reconnaissance permits.257 Section 69(2) also explains how the 
mining sector and petroleum sectors are connected by indicating that the provisions relative 
to the mining activities, such as prospecting, mineral must be construed a reference to the 
petroleum sector.258 
 
The MPRDA identifies the rights and obligations of each party in each type of PAs. The 
MPRDA does not contain any provisions regarding the taxation of the petroleum activities in 
South Africa. The Mineral and Petroleum Resources Royalty (Administration) Act, 2008 as 
amended by the Tax Administration Laws amendment Act 44 of 2014, is the Act which 
governs the imposition of a royalty on the transfer of mineral resources and for matters 
connected therewith.259 
 
A “Detailed Content Approach” of law such as the South African one helps promoting 
transparency accountability. But it also contains unnecessary and many details relating to the 
petroleum industry. Those details do not allow a wide flexibility to parties in the negotiations 
of PAs. 
 
3 2 1 3  OWNERSHIP OF NATURAL RESOURCES 
 
To understand the reasoning beyond the concept of ownership in Gabon and South Africa, it 
is important to return to some constitutional principles. 
 
a  Gabon 
 
As far as Gabon is concerned, the ownership of natural resources is invested without any 
ambiguity in the Gabonese State. Firstly, the Gabonese Constitution recognises the 
                                                                                                                                                                     
2008 the MPRDAA. 
256  See as far as South Africa is concerned, s 2(h) of the 2002 the MPRDA. 
257  See as far as South Africa is concerned, s 69(1) of the 2002 the MPRDA; Meepo v Kotze 2008 
(1) SA 104 (NC) par [46.3].  
258  See as far as South Africa is concerned, s 69(2) of the 2002 the MPRDA s 69(2)(a) substituted 
by s 50 of 2008 the MPRDAA. 
259  See as far as South Africa is concerned, preamble of the 2008 the Mineral and Petroleum 
Resources Royalty (Administration) Act. 
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ownership right of property for everyone. The Constitution indicates that everyone has the 
right to own a property.260 Secondly, in accordance to this previous provision, no one can be 
deprived or expropriated from his/her land, except for public interest and after the payment of 
adequate compensation.261  
 
However, the ownership of a land does not give place to the ownership of natural resources 
found in that land of the owner. In other terms, an owner of land cannot be the owner of 
natural resources found in his/her land. Those natural resources are Gabonese State 
properties. The exploitation and management of natural resources are performed on behalf 
of the State.262  
 
In sum, in the case of discovery of oil within the Gabonese territory, the ownership of this oil 
is automatically vested in the Gabonese State as the owner of natural resources.263 The 
Gabonese State can directly or indirectly manage natural resources on its own behalf.264 It 
also means that the Gabonese State is empowered to expropriate the owner of the land from 
his/her land where oil is found. With the purpose of applying this right of expropriation, the 
Constitution indicates that the Gabonese State exercises its sovereign right of ownership 
over natural resources found in a private land, after the owner of land has been adequately 
compensated.265 
 
b  South Africa 
 
As far as South African is concerned, the mineral and petroleum laws have grounded on the 
Roman and Roman Dutch laws, which recognised that an owner of land owns everything 
below and on the surface of his/her land in accordance with the “rule cuius est solum ad 
caelum et ad inferos (ownership of land includes everything above the property up into the 
heavens and below to the centre of the earth)”.266 With regard to this principle an owner of 
land had the right to remove and exploit all minerals and oil found in his/her land.  
 
                                                     
260  See as far as Gabon is concerned, art 1(10) of the 1991 the Constitution. 
261  See as far as Gabon is concerned, art 1(10) of the 1991 the Constitution. 
262  See as far as Gabon is concerned, art 3 of the 1983 the Réglementation des Activités de 
Recherche et d’Exploitation des Hydrocarbures. 
263  See as far as Gabon is concerned, art 7 of the 2000 the Code Minier. 
264  See Chap 4 for more detailed considerations. 
265  See as far as Gabon is concerned, art 1(10) of the 1991 the Constitution. 
266  See Van der Vyver “Nationalisation of Mineral Rights in South Africa” 2012 De Jure LLD 
University of Pretoria 126 126. Available at: http://www.saflii.org/za/journals/DEJURE/2012/8.pdf 
(accessed-2014-05 31). 
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Also, to understand the concept of ownership in South Africa, it is important to discuss some 
constitutional provisions in relation to this matter. The Constitution of South Africa protects 
property against the deprivation and expropriation.267 According to section 25(1) of the South 
African Constitution, no one can be deprived of his property except in terms of law of general 
application. “The reference to the law includes legislation, the common law and customary 
law.”268 The same section 25(1) indicates that no law may permit arbitrary deprivation of prop
erty. 
  
Furthermore, section 25(2) of the Constitution states that the property may be expropriated in 
terms of law of general application, as well as for public purpose and public interest. The 
expression of “law of general application” does not refer to common law, but to the 
legislation.269 Additionally, no definition is provided in terms of “deprivation”, “expropriation”, 
“public purpose” and “public interest” in the South African Constitution.270 By interpreting 
section 25(1) the court indicates that the deprivation of property can be considered as 
arbitrary, if it is done without sufficient reason.271 However, the difference between the 
deprivation and expropriation is indicated by the Constitutional Court:  
 
“The word ‘expropriate’ is generally used in our law to describe the process whereby a public 
authority takes property (usually immovable) for a public purpose and usually against payment of 
compensation. Whilst expropriation constitutes a form of deprivation of property, section 28 makes 
a distinction between deprivation of rights in property, on the one hand and expropriation of rights 
in property, on the other. Section 28(2) states that no deprivation of rights in property is permitted 
otherwise than in accordance with a law. Section 28(3) sets out further requirements which need to 
be met for expropriation, namely that the expropriation must be for a public purpose and against 
payment of compensation 272 
 
The distinction between expropriation (or compulsory acquisition as it is called in some other 
foreign jurisdictions) which involves acquisition of rights in property by a public authority for a public 
purpose and the deprivation of rights in property which fall short of compulsory acquisition has long 
                                                     
267  See S v Thebus 2003 6 SA 505 (CC) pars 27; Du Plessis v De Klerk 1996 3 SA 850 (CC) 876 
[27]. 
268  See Van der Walt Property and Constitution (2012) 27. Available at: 
http://www.pulp.up.ac.za/pdf/2012_10/2012_10.pdf (accessed 2014-06-20). 
269  Ibid. 
270  See as far as South Africa is concerned, s 25(3) of the 1996 the Constitution. The property can 
be deprived under certain conditions mentioned by the Constitution such as: the protection of 
every person inherent to dignity (s 10), the promotion of equality and prevention of unfair 
discrimination (s 9); promotion of administrative justice (s 33). 
271  De Beers Consolidated Mines Ltd v Ataqua Mining (Pty) Ltd (3215/06) 2007 12 ZAFSHC 74 par 
[30]. Available at: http://www.saflii.org/za/cases/ZAFSHC/2007/74.pdf (accessed 2015-03 09); 
First National Bank of SA Limited t/a Wesbank v Commissioner for the South African Revenue 
Services; First National Bank of SA Limited t/a Wesbank v Minister of Finance (CCT19/01) 2002 
ZACC 5; 2002 (4) SA 768; 2002 (7) BCLR 702 pars [99-100]. Available at: 
http://www.saflii.org/za/cases/ZACC/2002/5.pdf Accessed 2015-03-09). 
272  The Constitutional Court interpreted s 28 of the interim Constitution which is the equivalent of s 
25 of the Constitution 108 0f 1996.  
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been recognised in our law.”273 
 
The South African Constitution provides in section 25(4) that the equitable access to all of 
South Africa’s natural resources and reform must be brought. This reform should be brought 
by the public interest, the nation’s commitment to land reform.274 The interest in land and the 
reform to enhance equitable access to natural resources have been interpreted as the two 
features which are components of the public interest.275 This section of the Constitution must 
be applied cumulatively with section 36 of the same instrument.276 Section 36 describes that 
certain rights of the South African Constitution are subject to limitations, such as the nature of 
the right,277 the nature and extent of the limitation, the relation between the limitation and its 
purpose,278 and less restrictive means to achieve the purpose.279 
 
The MPRDA does not have a clear provision with reference to the ownership of mineral and 
petroleum. In terms of section 3(1), the MPRDA provides that natural resources are the 
common heritage of the South African nation and the State holds the custodianship. These 
provisions have caused debate regarding what has happened to the mineral ownership?280 
They have also given place to different interpretations. 
 
The first point of view interprets these provisions as the custodianship means that the 
mineral and petroleum rights have been removed from the private property to be vested in 
the State as well as it is the State of South Africa which has the right to transfer this right to 
any applicant.281 Therefore, the principle of the owner of land who owns everything in his/her 
land has been repealed.282  
                                                     
273  See Agri South Africa v Minister for Minerals and Energy (CCT 51/12) [2013] ZACC 9; 2013 (4) 
SA 1 (CC); 2013 (7) BCLR 727 (CC) par [57]. 
274  See as far as South Africa is concerned, s 25(4)(a) of the 1996 the Constitution. 
275  See Van der Walt Property and Constitution 29. 
276  See as far as South Africa is concerned, s 36 of the 1996 the Constitution: “The rights in the Bill 
of Rights may be limited only in terms of law of general application to the extent that the 
limitation is reasonable and justifiable in an open and democratic society based on human 
dignity, equality and freedom (…).’’ 
277  See as far as South Africa is concerned, s 36(a) of the 1996 the Constitution. 
278  See as far as South Africa is concerned, s 36(b) of the 1996 the Constitution. 
279  See as far as South Africa is concerned, s 36(c) of the 1996 the Constitution. 
280  See Mostert Mineral Law: Principle & policies in Perspectives (2012) 133; Badenhorst and 
Mostert’s Mineral and Petroleum Law of South Africa (2004) Chap 13; Badenhorst and Mostert 
2003 Stell LR 382-383; Badenhorst and Mostert Mineral and Petroleum Law of South Africa 
(2004) Chap 13. 
281  Agri South Africa v Minister of Minerals and Energy 2010 (1) SA 104; De Beers v Atagua Mining 
2007 ZAFSHC 74; Mostert H Perspective on Mineral Law 2nd ed (2005) 47. 
282  See as far as South Africa is concerned, s 4(2) of the 2002 the MPRDA; Badenhorst and 
Mostert Mineral and Petroleum Law in South Africa (2004) 13; Van den Berg Ownership of 
Minerals under the New Legislative Framework for Mineral Resources (2009) 149; Ramatji 
 60 
 
In response of this, certain scholars indicate that there are no clear provisions which repeal 
the principle of the owner of land who owns everything.283 The custodianship of the State 
should not be interpreted as ownership,284 rather than the State is the guardian or the 
authority that ensures the regulation and the exploitation of natural resources to benefit all of 
the South African community. It is necessary to vest the ownership in the State because it will 
not trigger actions of expropriation and deprivation.285 
 
According to the second point of view, the mineral resources are not a separated from the 
landowner’s rights who owns everything in his/her land.286 The reason advanced by the 
people who support this view is that the MPRDA has not abolished the common-law 
principle. “The landowner remains the owner of unsevered minerals in South Africa”.287 The 
problem with this interpretation is that it does not define the role of the State as custodian of 
natural resources. 
 
Lastly, a third point of view interprets this provision by considering that natural resources 
belong to the State when is for the utilisation and the benefit of the nation. Those natural 
resources should not be considered as a private property of the State. The State manages, 
controls and enacts the legislation concerning natural resources on behalf of the public.288 
The problem regarding this point of view is that there is a separation between natural 
resources and the land. Yet, the land and natural resources cannot be separated from the 
property of the owner of land.289 
 
                                                                                                                                                                     
Kanuku Nicholas “A Legal Analysis of the Mineral and Petroleum Resources Development Act 
(MPRDA) 28 of 2002” and its Impact in the mining operations in the “Limpopo Province” 
University of Limpopo 6. Available at: 
http://ul.netd.ac.za/bitstream/10386/979/1/ramatji_kn_2013.pdf (accessed 2014-06-13). 
283  See fn 102 referring to Dale et al South Africa and Petroleum Law 121 of Van den Berg 
Ownership of Minerals under the New Legislative Framework for Mineral Resources 150. 
284  Van den Berg Ownership of Minerals under the New Legislative Framework for Mineral 
Resources 150. 
285  Van den Berg Ownership of Minerals under the New Legislative Framework for Mineral 
Resources 145. 
286  Van den Berg Ownership of Minerals under the New Legislative Framework for Mineral 
Resources 150.  
287  See Watson Ownership and Custodianship over Unsevered Minerals: The Impact of the 
MPRDA (2009) 8. Available at: http://www.landlawwatch.co.za/download/TC/TC-WatsonD-
Custodianship.pdf (accessed 2015-03-08). 
288  Van den Berg Ownership of Minerals under the New Legislative Framework for Mineral 
Resources 158. 
289  Van den Berg Ownership of Minerals under the New Legislative Framework for Mineral 
Resources 151. 
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The MPRDA, in the matter of these provisions, should be more specific and end the debate. 
The MPRDAA and the Bill do not address this problem of custodianship. It must be noted 
that the plausible interpretation is the first point of view. Indeed, the natural resources, 
according to the MPRDA, belong to the South African nation and not to a group or private 
persons.290 Secondly, the State is the best entity for using natural resources on behalf of all 
South Africans and promoting sustainable development, which involves the needs of the 
present and future generation of South Africa. Thirdly, the Minister of Natural Resources 
plays a key role in granting, refusing, controlling, administrating and managing rights and 
permits to explore and exploit natural resources. The State exercises its regulatory powers 
concerning natural resources in order to maintain safety measures and protection of the 
environment. 
 
3 2 2  ENVIRONMENTAL LAWS 
 
Petroleum industry includes many activities through a continuous process. Those activities 
have impacts on the environment. Aware of those effects, Gabon and South Africa have 
established national legal frameworks regarding the environmental protection against 
petroleum activities. The national environmental laws of Gabon and South Africa have their 
roots in constitutional provisions. 
 
3 2 2 1 GABON 
 
The protection of the environment is provided by the Constitutions of Gabon. The 
Constitution contains provisions which are useful for environmental protection. Those 
provisions may use a somewhat different language, but they all share a fundamental concern 
for the importance to protect the environment for the well-being of the population and for the 
right of everyone to live in a healthy environment.291  
 
In addition, the environmental protection is recognised as essential to the human person who 
is the central subject of development. Thus, the environmental protection is a duty of all 
citizens, and the Gabonese State ensures the protection and the improvement of its 
environment.292 In other words, the Gabonese State must ensure that all persons have the 
                                                     
290  See as far as South Africa is concerned, s 3(1) of the 2002 the MPRDA. 
291  See as far as Gabon is concerned, preamble (8) of the 1991 the Constitution. 
292  See as far as Gabon is concerned, preamble (8) of the 1991 the Constitution. 
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right to a secure, healthy and ecologically environment.293 But this provision does not visibly 
indicate that the environmental protection meets equitably the needs of present generations 
and that it does not impair the rights of future generations.294 
 
The Constitution determines that the Parliament has the competence to legislate rules in 
relation to the protection of the environment.295 Gabon disposes of a framework of 
environmental laws to which the petroleum activities must conform. These instruments of 
protection of environment are particularly diverse and fragmented. It consists of several Acts 
that either overlap or govern the same matter. Therefore it is difficult to determine with 
absolute certainty which the environmental instrument would be applied in case of conflict. 
Those instruments are composed of the General Act of Protection of the Environment, 
Forestry Act296 and Fishing Act. 
 
The management of the environment is regulated by the Act on n° 16/93 relative to the 
protection and improvement of the environment, known as the Act, loi n° 16/93 août 1993 
Relative à la Protection et à l’ Amélioration de l’ Environment (this law is currently in 
reformation). 
 
This Act defines the general framework on the environmental protection. This Act is 
established to protect the environmental natural resources, such as the water, air, soil, fauna 
and flora, protected areas and biodiversity against any kinds of degradation or swindling 
practices.297 It also regulates maintenance of natural resources, provides platforms for such 
control mechanisms for the preservation and conservation of the environment.298 Except 
protecting the environmental natural resources,299 this Act relative to the protection of the 
environment indicates the importance to protect the environmental frame of life of the 
population.  
 
                                                     
293  See as far as Gabon is concerned, preamble (8) of the 1991 the Constitution. 
294  See previous comment below concerning the sustainable development in the Gabonese 
Constitution.  
295  See as far as Gabon is concerned, art 47 of the 1991 the Constitution.  
296  The forest Act in Gabon governs the forest sector and the water sector. 
297  See as far as Gabon is concerned, titles 1 of 1993 the loi Relative à la Protection et à 
l’Amélioration de l’Environnement. 
298  See as far as Gabon is concerned, title 4 of 1993 the loi Relative à la Protection et à 
l’Amélioration de l’Environnement. 
299  The environmental natural resources are: water, air, soil, and biodiversity. See as far as Gabon 
is concerned, art 6 of 1993 the loi Relative à la Protection et à l’Amélioration de 
l’Environnement. 
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Therefore it establishes rules about preserving the environment against waste, chemical 
substance or dangerous products and noise nuisance on the one hand,300 and on the other 
hand, it calls upon all of the industrial activities, including the petroleum activities, to 
ascertain and uphold the environmental impact assessment of any projects and as well as 
contingency plans in case of the occurrence of accidents.301. 
 
There are no interferences nor conflicts between the petroleum and environmental sectors 
because the Ministry of Environment participates jointly with the Ministry Responsible for the 
Hydrocarbons in the formation of PAs. In consequence of the environmental impact 
assessment and contingency plans being governed by the environmental laws which provide 
rules that should be applied positive co-operation exists between aforementioned 
Ministries.302 
 
Apart from the general Act relative to the protection of the environment, Gabon has a 
Forestry Act, known as the Act, loi n°16-01 Code Forestier du 31 décembre 2007 that sets 
modalities for the sustainable management of the forest sector which cover about 85% of the 
country as well as the water sector.303 Gabon has retained the traditional system which 
merges the rules relating to water sector with the forest sector.304 The Gabonese Forestry Act 
is constituted of two main parts and approximately three hundred Articles related to concern 
for the forestry’s protection.305  
 
In conclusion, Gabon also has a Fishing Act, known as the Act, loi n°015/2005 Code des 
Pêches et de l’Aquaculture which is a sustainable management of fishery resources.306 This 
                                                     
300  See as far as Gabon is concerned, titles 2 and 3 of 1993 the loi Relative à la Protection et à 
l’Améloration de l’Environnement. 
301  See as far as Gabon is concerned, arts 67-75 of 1993 the loi Relative à la Protection et à 
l’Amélioration de l’Environnement. 
302  See Chap 5 below. 
303  See as far as Gabon is concerned, art 2 of the Act, loi n°16-01 Code Forestier on 31 December 
2001. Available at: http://medias.legabon.net/PROD/0000002413.pdf (accessed 2014-05-30). 
304  See as far as Gabon is concerned, art 2 of the Code Forestier. 
305  With regard to the Act on the National Parks known as the Act, loi n°003/2007 du 27 août 2007, 
relative aux parcs nationaux, Gabon has decided to preserve ten percent of its territory by 
instituting 13 national parks. For the development and the conservation of natural heritage and 
culture, those parks aim essentially at preserving the Gabonese biodiversity, promoting tourism 
and establishing some protected areas (Coastal beaches) according to the environmental Act. 
Legal and regulatory provisions relating to the management of national parks are still 
incomplete. Several pieces of legislation (decrees) are being developed in the circuit or 
adoption. 
306  See as far as Gabon is concerned, art 2 of the Act, loi n°015/2005 Code des Pêches et de 
l’Aquaculture. Available at: http://medias.legabon.net/PROD/0000002414.pdf (accessed 2014-
05-30). 
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Act specifies that the sustainable management of fishery resources consists of establishing 
aquatic-protected areas and conserving aquatic-biological resources.307 The Gabonese 
Government, in order to preserve and conserve aquatic resources, has announced a future 
project called the “Blue Gabon”. The legislation for the effectiveness of this project is in the 
process of elaboration. It has been, however, announced that the regulation relative to the 
“Blue Gabon” will involve two main areas. Firstly, this project will consist of managing the 
EEZ, in order that Gabon will exercise its sovereign rights of exploration and exploitation of 
natural resources UNCLOS. Secondly, the project advocates the creation of a marine-
protected area up to 20% of 885 km of coastline which on the Atlantic façade. A problem will, 
however, arise between the fishing sector and the petroleum sector because Gabon plans to 
develop several petroleum offshore blocks in the EEZ.308 
 
3 2 2 2  SOUTH AFRICA 
 
The South African Constitution indicates that everyone has the right to an environment that is 
no harmful to their health or well-being;309 to have the environment protected, for the benefit 
of present and future generations through reasonable legislative and other measures that 
prevent pollution and ecological degradation,310 promote conservation,311 secure ecologically 
sustainable development,312 as well as use of natural resources while promoting justifiable 
economic and social development.313  
 
This provision is similar to the Constitutional provisions of Gabon.314 The South African 
Constitution goes a step further than the Gabonese Constitution by stressing clearly the 
importance to preserve the environment for the economic, social and sustainable 
development with the purpose of improving and retaining the well-being of the present and 
future generations. 
 
However, this section 24 of the Constitution in relation to the environmental protection 
                                                     
307  See as far as Gabon is concerned, art 3 of the 2005 the Code des Pêches et de l’Aquaculture . 
308  Gabon Review “Gabon Bleu: Des Couacs du Berceau” (2013-01-21) 
http://gabonreview.com/blog/gabon-bleu-des-couacs-des-le-berceau/ (accessed-2014-05-30). 
309  See as far as South Africa is concerned, s 24(a) of the 1996 the Constitution. 
310  See as far as South Africa is concerned, s 24(b)(i) of the 1996 the Constitution. 
311  See as far as South Africa is concerned, s 24(b)(ii) of the 1996 the Constitution. 
312  See as far as South Africa is concerned, s 24(b)(iii) of the 1996 the Constitution.  
313  See as far as South Africa is concerned, s 24(b)(iii) of the 1996 the Constitution. 
314  See as far as Gabon is concerned, preamble (8) of the 1991 the Constitution. 
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contains two main components according to the court.315 The court, by interpreting section 
24, recognises that the first component of section 24(a) is important to protect the 
environment. It also indicates that the environment is an essential right of everyone to live in 
an environment which is not harmful to health and well-being. The court extends the scope of 
section 24 with a step beyond the simple security of the environment, which is harmful to 
health by considering and emphasising conduct harmful to well-being. 
 
The second component becomes apparent with the interpretation of section 24(b), in which 
the court indicates that in order to be pragmatic the State, through reasonable legislation and 
other measures, must prevent pollution and ecological degradation.316 This reasonable 
legislation and other measures were interpreted as the intention of the Constitution to allow 
the creation of national, provincial and local Governmental spheres to ensure the mission of 
protecting the environment.317 The State’s protection must concern all people, especially 
those subject to pollution from industries.318 
 
In addition, section 146 of the South African Constitution envisages that environmental laws 
can be enacted either the national legislation or the provincial legislation. But in case of 
conflict between these legislation, the national legislation prevails over the provincial 
legislation.319 This section must be interpreted in relation to section 44, which describes that 
the Parliament can legislate on anything, except matter contained by the schedule 5. The 
schedules 4 and 5 contain certain matters within functional areas of exclusive provincial 
legislative competence.320 The Parliament can intervene under certain circumstances to pass 
legislation on a schedule 5 matters, such as to maintain national security, maintain economic 
unity, maintain essential national standards, establish minimum standards required for the 
rendering of services or preventing unreasonable action taken by a province which is 
                                                     
315  See HTF Developers (Pty) Limited v Minister of Environmental Affairs and Tourism 2007 5 SA 
438 (SCA); MEC: Department of Agriculture, Conservation and Environment v HTF Developers 
(Pty) Limited CCT 32/07 [2007] ZACC 25; 2008 (2) SA 319 (CC); 2008 (4) BCLR 417 (CC) par 
[18]. 
316  See HTF Developers (Pty) Limited v Minister of Environmental Affairs and Tourism 2007 5 SA 
438 (SCA) and MEC: Department of Agriculture, Conservation and Environment v HTF 
Developers (Pty) Limited CCT 32/07 [2007] ZACC 25; 2008 (2) SA 319 (CC); 2008 (4) BCLR 
417 (CC) par [18]. 
317  See Government of the Republic of South Africa v Grootboom 2001 1 SA 46 (CC). 
318  See Hichange Investments (Pty) Ltd v Cape Produce Co (Pty) Ltd t/a Pelts Products 2004 2 SA 
393 (ECD). 
319  See as far as South Africa is concerned, s 146(c) of the 1996 the Constitution. 
320  Schedule 4 of the 1996 the Constitution indicates certain functional areas such as: Pollution 
control, Population development and Property-transfer fees; Air pollution; Disaster management 
Environment. The Schedule 5 points out also: Refuse removal, refuse dumps and solid-waste 
disposal, noise pollution. 
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prejudicial to the interests of another province or to the country as a whole.321 The South 
African Government has the mission of promoting a safe and healthy environment as it is the 
case for the Gabonese Government.322 The South African Government must ensure that the 
protection of the environment is respected by everyone and in every sector of activities, such 
as mineral and petroleum industries. 
 
The preamble of the MPRDA, as amended by the MPRDAA, provides that prospecting, 
mining, exploration and production activities must be aligned with the National Environmental 
Management Act.323 The provisions regarding the mining and petroleum laws in the MPRDAA 
came into force 18 months from the date of the commencement of the MPRDAA. It must be 
noted that sections 38, 39, 40, 41 and 42 of the MPRDA of 2002 have been repealed by the 
MPRDAA of 2008.324 The MPRDAA recognises that the definition of the environmental 
authorisation has the meaning assigned to it in section 1 of the NEMA.325 The Amendment 
Act also deletes the definition of “environmental management plan”326 and “environmental 
management programme”327 by substitution for the definition of “exclusionary act”.328  
 
Section 5(4) of the MPRDA was deleted, the new section 5 of the Mineral Petroleum 
Resources Development Amendment Act indicates that without an environmental 
authorisation, no person can prospect for or remove, mine, conduct technical co-operation 
operations, reconnaissance operations, explore for and produce any mineral or petroleum or 
commence with any work incidental thereto on any area.329 This legislature reform aimed to 
harmonise and centralise the legislation into a single law applicable to all environmental 
impact assessments and one environmental authorisation for all industries.330  
 
The South African environmental law is also compiled by a collection of laws which regulate 
the environment from disparate and diverse range of legislative sources. Among them: the 
                                                     
321  See as far as South Africa is concerned, s 44(2) of the 1996 the Constitution. 
322  See as far as Gabon is concerned, preamble (8) of the 1991 the Constitution; as far as South 
Africa is concerned, s 152(d) of the 1996 the Constitution. 
323   See as far as South Africa is concerned, preamble of the 2008 the MPRDAA. 
324  Jackson and Goodison “Amendments to Mineral Legislation 2013” 2013 Cox Yeat Attorneys 13. 
325   See as far South Africa is concerned, s 1(g) of the 2008 the MPRDAA. 
326   See as far South Africa is concerned, s 1(h) of the 2008 the MPRDAA. 
327   See as far South Africa is concerned, s 1(i) of the 2008 the MPRDAA. 
328  See as far South Africa is concerned, s 1(j) of the 2008 the MPRDAA; “‘exclusionary act’ means 
any act or practice which impedes or prevents any person from entering into or actively 
participating in the mineral and [mining] petroleum industry, or entering into or actively 
participating in any market connected with [that] the mineral and petroleum industries [industry], 
or from making progress within such industry or market.” 
329  See as far as South Africa is concerned, s 5(a) of the 2008 the MPRDAA.  
330   See as far as South Africa is concerned, preamble of the 2008 the MPRDAA. 
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National Environmental Management Act (NEMA) 107 of 1998 as amended by Acts, such as 
the National Environmental Management Act Amendment 56 of 2002, the National 
Environmental Management Act Amendment 46 of 2003, the National Environmental 
Management Act Amendment 8 of 2004, the NEMA-National Environmental Management Act 
62 of 2008 (the NEMA Amendment Act was assented to by the President of South Africa on 9 
January 2009), the National Environmental Management Act Environmental Laws 
Amendment 14 of 2009 and the National Environmental Management Act Environmental 
Laws Amendment no 25 of 2014. 
 
Besides the NEMA Acts it is also found certain Acts which cover specific aspects of 
environment. Among them: The National Environmental Management Act-Protected Areas 
Act 57 of 2003; The National Environmental Management: Protected Areas Amendment Act 
31 of 2004. The National Environmental Management: Protected Areas 57 of 2003 as 
amended by the National Environmental Management Protected Areas amendment Act 21 of 
2014; The National Environmental Management Act, Air Quality Act 39 of 2004 as amended 
by the National Environmental Management Act, Air Quality Amendment Act 20 of 2014; The 
National Environmental Management Act, Biodiversity Act 10 of 2004; The National Forests 
Act 84 of 1998 as amended by the Forest Laws Amendment Act 35 of 2005; The National 
Environmental Management Act, Waste Act 59 of 2008 as amended by the National 
Environmental Management Waste Act 26 of 2014 and the National Environmental 
Management Act, Integrated Coastal Management 24 of 2008. 
 
South Africa has announced the plan called “Blue Economy”. The “Blue Economy” consists 
of unlocking the economy potential of the ocean. According to Operation Phakisa, four main 
areas331 must contribute up R177 millions and create approximately 800 to 1 million jobs.332 
Concerning oil and gas exploration, it has been indicated that South Africa’ territory 
possesses approximately 9 billion barrels of oil which equivalent 40 years of South Africa oil 
consumption. Also, South Africa has set an ambitious target of drilling thirty exploration wells 
in 10 years over the next 20 years under the “Blue Economy”. In order to achieve this task, 
Government has to create the enabling environment to give petroleum industry the comfort to 
invest. Lastly, the “Blue economy” must balance the economic exploitation of natural 
resources in the sea with the maintenance of the environment biodiversity and ecosystem.  
                                                     
331  See fns 39-40 at 10. 
332  Ibid. 
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3 2 3  COMPANY LAWS AND OIL COMPANIES 
3 2 3 1 GABON 
 
The PAs are concluded only with oil companies in Gabon.333 Those oil companies are subject 
to the Gabonese law of companies which is governed by the Acts from the Organisation for 
the Harmonisation of Business Law in Africa known as the Organisation pour l’Harmonisation 
en Afrique du Droit des Affaires (OHADA).334 
 
The organization aims to harmonise business law, encourages foreign investments and 
domestic growth in Africa. OHADA adopted eight Uniform Acts whose two Acts335 play a key 
role for companies such oil companies. The Uniform Acts are directly enforceable in the 
member States of the OHADA. The organisation has also established four supranational 
institutions (The Common Court of Justice and Arbitration, the Permanent Secretariat, the 
Higher Regional School of Magistrates and the Council of Ministers). The unanimous vote is 
the method used to adopt the Uniform Acts which are “directly applicable in each member 
State and overrule any conflicting provisions of member States’ national laws”.336  
 
The Uniform Acts are automatically and immediately applicable to the member States. It 
means that the Uniform Acts are directly enforceable in the member States of the OHADA. 
The Common Court of Justice and Arbitration gives advices on the draft Uniform Acts before 
their adoption by the Council of Ministers, and rules on the interpretation and implementation 
of these Acts. The Common Court of Justice and Arbitration also rules on the decisions 
pronounced by national Courts and appeals against. 
                                                     
333  In Gabon only oil companies are allowed to perform petroleum activities. 
334  This organization was founded on 17 October 1993 in Mauritius and it is composed of 16 
countries from West and Central African. There are presently 16 members States: Benin, 
Burkina Faso, Cameroon, Central African Republic, Comoros, Congo, Ivory Coast, Gabon, 
Guinea, Guinea-Bissau, Equatorial Guinea, Mali, Niger, Senegal, Chad and Togo. 
335  See the Uniform Act on General Commercial Right, known as the Acte Uniforme sur le Droit 
Commercial on 17 April 1997, published in JO OHADA n°1 on 1 October 1997. Available at: 
http://www.ohada.com/actes-uniformes/11/12/preliminary-chapter-scope.html (accessed 2014-
06-01) and the Uniform Act relating to Commercial Companies and Economic Interest Group 
known as Acte Uniform relative au Droit des Sociétés Commerciales et du Regroupement 
d’Intérêt Economique Acte Uniforme Relatif au Droit des Sociétés Commerciales et du 
Groupement d’Intérêt Economique on 17 April 1997, published in JO OHADA n°2 on 1 October 
1997. Available at: http://www.ohada.com/actes-uniformes/98/uniform-act-relating-to-
commercial-companies-and-economic-interest-group.html (accessed-06-01). 
336  See Houanye and Shen Investment Protection in the Framework of the Treaty of Harmonizing 
Business Law in Africa (OHADA) (2012) 3. Available at 
file:///C:/Users/s/Downloads/BLR_2013032014190494.pdf (accessed 2014-05-08). 
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3 2 3 2 SOUTH AFRICA 
 
The South African company-law system is differently constructed from the company-law 
system of Gabon. As already pointed out, the company law of Gabon is based on the 
regional law of the OHADA. The company law of South Africa has been regulated by the 
Company Act 71 of 2008. It must be noted that the Company Act 71 of 2008 has been 
amended by the Companies amendment 03 of 2011. This Acts cover the procedure 
regarding formation, governance, acquisition, cessation of the existence of a company and 
the enforcement of law. The Company Act provides fundamental principles governing the 
company law such as: 
“The incorporation, registration, organisation and management of companies, the 
capitalisation of profit companies, and the registration of offices of foreign companies 
carrying on business within the Republic; to define the relationships between companies and 
their respective shareholders or members and directors; to provide for equitable and efficient 
amalgamations, mergers and takeovers of companies (…) to reaffirm the Companies Act, 
1973 (Act No. 61 of 1973), and make amendments to the Close Corporations Act, 1984 (Act 
No. 69 of 1984)337, as necessary to provide for a consistent and harmonious regime of 
business incorporation and regulation; and to provide for matters connected therewith.”338 
 
  
                                                     
337  The Close Corporations Act, 1984 (Act No. 69 of 1984) has been abolished. 
338  See as far as South Africa is concerned, preamble of the 2011 the Companies Amendment Act. 
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3 3  CONCLUSION 
 
The Constitutions of both countries are important instruments contributing to ensure that 
natural resources promote development. They establish mechanisms in order to recognise 
and implement international instruments which play a key role for natural resources and 
development. However, it could be suggested that the Gabonese and South African 
Constitutions should include specials chapters regarding the PSNR and the management of 
natural resources. These chapters could recognise the many challenges associated with 
natural resources and health, including the need of sustainable development. These 
chapters should underline the ownership of natural resources within their territories. 
Likewise, the Constitutions deal with the roles of the executive and parliamentary authorities 
regarding natural resources and development. In addition to the roles of the Parliaments of 
making and passing laws, it could be suggested that the Parliaments ratify PAs between 
Governments and oil companies as it is done in Norway and Botswana. The confidential 
clause should not concern the Parliaments’ actions in case they wish to examine PAs. The 
petroleum legislation must allocate more power to their Parliaments regarding natural 
resources will help promoting procedure for high standard transparency and accountability, 
as well as contributing to the eradication of obstacles in the path of development. The 
petroleum activities of Gabon are regulated by a “hybrid system” which demands a deep 
amendment and the adoption of new Acts to resolve all uncertainties and gaps of the current 
system.  
 
In South Africa, the petroleum legislation must possess two Acts which regulate on one hand 
the mineral sector, and on the other hand the petroleum sector in order to clarify the 
uncertainties regarding ownership of petroleum and mineral resources, procedures, 
definitions etc. It has been a positive move that the MPRDA provisions have been aligned 
with the NEMA and specific environmental legislation in order to provide one environmental 
management system. 
 
In order to benefit from natural resources of the sea, the countries have announced projects 
called “Blue Gabon” (Gabon) and “Blue Economy” (South Africa). Currently, Gabon 
elaborates its plan and strategies to achieve “Blue Gabon”. In South Africa, “Blue Economy” 
is based on the “Operation Phakisa”. The South African company law system is differently 
constructed from the company law system of Gabon. The company law of Gabon is based on 
the regional law of the OHADA in order to attract more company.  
  
 71 
 
CHAPTER 4 
THE PARTIES AND PROCEDURES OF FORMATION OF 
PETROLEUM AGREEMENTS IN GABON AND SOUTH AFRICA 
 
The ownership of the natural resources (mineral and oil) found within Gabon‘s territory: 
surface, such as subsoil, inland, territorial waters, EEZ and continental shelf, according to its 
domestic laws, is vested in the Gabonese State. The MPRDA provides that the South African 
State is the custodian of natural resources. The Gabonese and South African States are 
sovereign in regulating the extraction, exploration, exploitation and production of natural 
resources located in their territories. These regulations allow them to perform petroleum 
operations and conclude PAs. 
  
This chapter will consist of examining the conditions of formation of PAs and parties involved 
in the management of petroleum activities. The process necessary in attributing or 
concluding PAs and parties involved in petroleum operations are described essentially by the 
domestic laws of both countries. Therefore, it is better to identify first the parties involved in 
the PAs before this chapter analyses the process of awarding the PAs, knowing that the 
parties and the processes of attributing or concluding PAs play a key role with a view to 
social and economic development. 
 
4 1  PARTIES IN PETROLEUM AGREEMENTS IN GABON AND SOUTH AFRICA 
 
The relationship in the PAs involves two types of parties: the sovereign States and the private 
co-contractors or partners of investment. 
 
4 1 1  SOVEREIGN STATES OF GABON AND SOUTH AFRICA 
 
Usually two types of parties engage directly or indirectly in the petroleum operations. PAs are 
contracts, which establish a relationship between the host State and its partner involved in 
the petroleum operations. Two types of parties act on behalf of both States. Gabonese and 
South African States are represented by their Governments or the Ministry Responsible for 
the Hydrocarbons in Gabon or the Minister of Mineral Resources in South Africa on the one 
hand; and the other hand the national oil company or organ of state.339 According to the 
                                                     
339  See as far as the Gabon is concerned, art 3 of the 1983 the Réglementation des Activités de 
Recherche et d’ Exploitation des Hydrocarbures; as well as the art 3 of the 2011 the Décret n°10
 72 
domestic laws of the two countries PAs can be negotiated or concluded either by the 
Government or organ of the States on behalf of the Gabonese and South African States.340  
 
4 1 1 1 MINISTRY RESPONSIBLE FOR THE HYDROCARBONS AND MINISTER OF 
MINERAL RESOURCES 
 
a Gabon  
 
As far as Gabon is concerned, it is interesting to note that the Gabonese State has the right 
to perform petroleum operations.341 The Gabonese State, through its legal representatives, 
such Government or its Ministry Responsible for the Hydrocarbons, can enter into PAs with 
an oil company or another State in PAs. These legal representatives of the Gabonese State 
have the right to negotiate and perform petroleum operations directly on behalf of the 
Gabonese State.342 
 
The Ministry Responsible for the Hydrocarbons also ensures that the policy of the Gabonese 
Government pertaining to petroleum industry is applied by all operators.343 It has been tasked 
to formulate, regulate and monitor petroleum operations. In addition, it plays a significant role 
in managing, planning implementation, supervising, inspecting, auditing and enforcement of 
all petroleum operations.344 It designates the opened areas (offshore and onshore) for 
                                                                                                                                                                     
17/PR/MMPH on 24 August 2011. Available at: http://faolex.fao.org/docs/pdf/gab107255.pdf 
(accessed 2014-07-21); as far as South Africa is concerned, ss 70-71 of the 2002 the MPRDA. 
340  See as far as the Gabon is concerned, art 3 of the 1983 the Réglementation des Activités de 
Recherche et d’ Exploitation des Hydrocarbures; as far as South Africa is concerned, s 71(g) of t
he 2002 the MPRDA. 
341  See as far as the Gabon is concerned, art 3 of the 1983 the Réglementation des Activités de 
Recherche et d’Exploitation des Hydrocarbures. 
342  See as far as the Gabon is concerned, art 3 of the 1983 the Réglementation des Activités de 
Recherche et d’Exploitation des Hydrocarbures. 
343  Through the General Management of Hydrocarbons (Direction Générale des Hydrocarbures 
(D.G.H)), which is empowered to investigate cases relating to the grant, renewal, the 
suspension, revocation or concession of a licence and exclusive operating licenses; It also 
takes all necessary measures to supervise the work of prospecting, exploration and exploitation 
of oil and gas, as well as administrative, technical, scientific tending ensure, in the interests of 
the Gabonese State, the development of oil and gas exploration, development deposits, 
promotion and development of hydrocarbon industries; Checking operations and the monitoring 
the activities of enterprises or establishments in the field of exploration and exploitation; refining, 
storage, warehousing, distribution or marketing of hydrocarbons or derivatives; Participating in t
he negotiations of all petroleum agreements in the field and monitoring their implementation. Ré
publique Gabonaise Ministère des Mines, du Pétrole et des Hydrocarbures “Les attributions de 
la direction générales des hydrocarbures” 2011 
http://www.minesgabon.org/page.php?code_menu=3&code_page=53 (accessed 2014-07-21). 
See for more detailed considerations concerning the Ministry responsible of hydrocarbons in 
Gabon http://www.minesgabon.org/page.php?code_menu=1 (accessed 2014-07-23). 
344  See as far as the Gabon is concerned, art 199-200 of the 2000 the Code Minier. 
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petroleum operations on the basis that PAs will be concluded as it is the practice.345  
 
Furthermore, the Ministry Responsible for the Hydrocarbons deals with the offers and 
application forms for PAs. The Ministry Responsible for the Hydrocarbons is also empowered 
with granting or refusing any request or offer for PAs without returning the fee for application 
of petroleum agreements.346 The Government and the Ministry Responsible for the 
Hydrocarbons are able to conclude any forms of PAs acknowledged by the domestic laws of 
the Gabonese State.347 They are also able to negotiate and conclude on behalf of the 
Gabonese State any PAs with another State.348 
 
b  South Africa 
 
As far as South Africa is concerned, the Minister of Mineral Resources on behalf of the 
people of South Africa, has firstly been empowered to act as the custodian of natural 
resources in South Africa.349 Secondly, it is in charge of regulating and encouraging 
petroleum development in South Africa.  
 
Indeed, one of the paramount changes brought by the MPRDA, is that the Minister has also 
been empowered to give effect to this principle of custodianship by granting various kinds of 
rights, which include all rights to mineral and petroleum, such as all upstream-sector 
licences, exploration rights, production rights, the issuing of technical co-operation permits 
and reconnaissance permits.350 In order to understand the right of the Minister of Mineral as 
                                                     
345  See Ibid; as well as is a common practice in the CAEMC States; see as far as Cameroon is 
concerned, art 8 of the 1999 the Code Pétrolier; as far as the Central African Republic is 
concerned, art 6 of the 1993 the Code Pétrolier; as well as art 6 of the 1993 the Décret Fixant 
les Conditions du Code Pétrolier; as far as Chad is concerned, arts 7-8 of the 2010 the Décret F
ixant les Modalités d’Application de la loi Relative aux Hydrocarbures; as far as Congo-
Brazzaville is concerned, art 3 of the 1994 the Code des Hydrocarbures; as far as Equatorial 
Guinea is concerned, art 8 of the 2006 the Hydrocarbons Law. 
346  See as far as the Gabon is concerned, arts 199-200 of the 2000 the Code Minier. 
347  See as far as Gabon is concerned, art 3 of the 1983 the Réglementation des Activités de 
Recherche et d’Exploitation des Hydrocarbures. 
348  Petroleum agreements between States are not discussed in this Chapter. For some examples, 
see Ndumbe Anyu “The Chad-Cameroon Oil Pipeline-Hope for Poverty Reduction?” 2002 13 
Mediterranean Quarterly 74 74-75; São Tomé and Príncipe and Nigeria with the Joint 
Development Zone Akanni “West Africa” 2006 62 3 offshore 16; Bastida, Ana E et al “Cross-
Border Utilisation and Joint Development Agreements: An International Law Perspective” 2007 
29 Houston Journal of International Law 355 370-371. 
349  See as far as South Africa is concerned, s 3(1), as well as s 71(g) which points out that “[T]he 
Minister on the need to by itself, through contractors or through any other state enterprise carry 
out on behalf of the State reconnaissance operations in connection with petroleum.” 
350   See as far as South Africa is concerned, s 71 of the MPRDA the 2008, in terms of this section, it 
can be affirmed that the Minister grants all kind of various upstream licences, permits and rights 
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the custodian of the natural resources, it must be mentioned that the owner of land could 
exploit natural resources in his/her land without the consent or the authorisation of South 
Africa State.351 The Minister of Mineral Resources has been empowered to grant, suspend or 
cancel permission permits or rights. It means that the South African State has been 
empowered to decide when and how natural resources can be explored and exploited.352  
 
Furthermore, the Minister of Mineral Resources is responsible for ensuring the 
implementation of the MPRDA, which promotes the sustainable development of South 
African petroleum resources within a framework of national environmental-policy norms and 
standards, encouraging economic and social development.353 The role of the Minister of 
Mineral Resources in order to encourage development is a responsibility described in each 
and every specific petroleum activity.354 
 
4 1 1 2  NATIONAL OIL COMPANIES AND ORGAN OF THE STATE 
 
a  Gabon 
 
As far as Gabon is concerned, the national oil company has been established and managed 
under the authority of the Gabonese Presidency. It is a State company called Société 
National des Hydrocarbures du Gabon (SNHG).355 The domestic laws of Gabon provide that 
petroleum operations can be carried out by the Government or the Ministry Responsible for 
the Hydrocarbons on the one hand, or the national oil company or public establishment on 
the other hand.356  
                                                                                                                                                                     
after recommendations of the Petroleum Agency; s 71(i) substituted by s 51 of the 2008 the 
MPRDAA. 
351  The holder of mineral rights has the exclusive entitlement to apply for prospecting or mining 
right within a year. See Agri South Africa v Minister for Minerals and Energy 2013-04-18 (CCT 
51/12) [2012] ZASCA 93; 2012 (5) SA 1 (SCA); [2012] 3 All SA 266 (SCA); 2012 (9) BCLR 958 
(SCA).par [14]. 
352  See Agri South Africa v Minister for Minerals and Energy 2013-04-18 (CCT 51/12) par [14]. 
353  See as far as South Africa is concerned ss 3(3) and 107 of the 2002 the MPRDA. 
354  Chap 5 below. 
355  See as far as Gabon is concerned, art 2 of the 2011 of the Décret, n°1017/PR/MMPH. 
356  See as far as Gabon is concerned, art 3 of the 2011 of the Décret, n°1017/PR/MMPH points out
: La S.N.H.G a notamment pour mission de:- Détenir, gérer et prendre les participations, de quel
le que nature que ce soit, pour le compte de l’Etat, directement ou indirectement, dans toutes a
ctivités relatives à la recherche, l’exploration, l’exploitation(…); détenir les participations de l’Eta
t dans les gisements d’hydrocarbures et dans le capital des sociétés titulaires des conventions 
d’établissement, et des contrats de partage de production; entreprendre pour le compte de l’Eta
t, seule ou en association, toute opération d’investissement, de gestion se rapportant directeme
nt aux opérations visées à l’alinéa 1er ci-dessus; rechercher et exploiter, seule ou en associatio
n, partenariat, joint venture, des gisements d’hydrocarbures et de toutes substances connexes 
ou associées (…). 
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The national oil company is characterised by the domestic law of Gabon as a “public 
establishment” or “public institution”.357 The regime and missions of the national oil company 
in Gabon demand more clarity and certainty. The national oil company is a public industrial 
and commercial institution, which represents the State in petroleum operations. The national 
oil company belongs 100% to the State, but operates as a private company with independent 
management which is accountable to the parliamentary and executive authorities.358 The 
domestic laws of Gabon indicate that the national oil company manages and preserves the 
interest of the State in PAs. The national oil company has also the right to hold the 
participation of the State in relation to its capital in the oil company.359  
 
The national oil company, under recommendations of the executive authorities, is 
empowered to undertake, on behalf of the Gabonese State, or alone or in joint venture 
agreement, any investment operations. The national oil company therefore can manage 
directly or indirectly any kind of petroleum activities related to exploration, exploitation and 
production, as well as negotiating and following the implementation of PAs between the 
Gabonese State and other oil companies.360 By examining the regime and functions above, it 
seems that the national oil company plays a double role of State agency and the oil 
company. The law should, however, clarify precisely the mission and function of the national 
oil company which must be distinguished from that of an organ of the State. 
 
b  South Africa 
 
As far as South Africa is concerned, except for the Minister of Mineral Resources, there is the 
Petroleum Agency of South Africa,361 which plays a key role in the petroleum operations. The 
Petroleum Agency of South Africa promotes offshore and onshore exploration and 
                                                     
357  See as far as Gabon is concerned, art 3 of the 2011 of the Décret, n°1017/PR/MMPH. 
358  Stéphane Ballong “Gabon, une Compagnie nationale Pétrolière dans les Tuyaux” 2014 Jeune 
Afrique. Available at: http://www.jeuneafrique.com/Articles/Dossier/ARTJAJA2607p142-
143.xml1/petrole-banque-mondiale-production-petroliere-snhgabon-une-compagnie-nationale-
petroliere-dans-les-tuyaux.html (accessed 2014-07-04). 
359  See as far as Gabon is concerned, arts 2-3 of the 2011 of the Décret, n°1017/PR/MMPH. 
360  See as far as Gabon is concerned, arts 2-3 of the 2011 of the Décret, n°1017/PR/MMPH. 
361  Creamer http://www.miningweekly.com/article/bhp-billiton-investing-r2bn-in-south-africa---
mkhwanazi-2013-02-06; Wait “South Africa’s Upstream: policy fundamentals” (17 May 2013) 
http://requierwait.wordpress.com/2013/05/17/south-africas-upstream-policy-fundamentals/ 
(accessed 2014-07-22); Duncan “Ill-Advised Backwards Lurch will undo 15 years of Work” (06 
February 2013) Bussiness Day Bd Live http://www.bdlive.co.za/opinion/2013/02/05/ill-advised-
backwards-lurch-will-undo-15-years-of-work (accessed 2014-07-21). 
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exploitation and production of petroleum resources.362 It performs an advisory and 
administrative role as well as receiving, evaluating and making relevant recommendations to 
the Minister of Mineral Resources, pertaining to the applications regarding PAs and monetary 
compliance.363 It also advises and recommends to the Minister of Mineral Resources the 
need to by means of itself, contractors or other any enterprise to perform reconnaissance 
operations in connection with petroleum on behalf of the State.364 
 
Under the proposed MPRDA Bill, the Government of South Africa will certainly suggest the 
abolishment of the Petroleum Agency of South Africa, and the Department of Energy then to 
take over its function and role.365 This proposition is subject to many critics. It is interpreted 
as a regressive move and a damage initiative because the global oil industry will be placed in 
the hand of a department without enough knowledge and experience related to the 
management of the petroleum industry.366 Additionally, the abolishment of the Petroleum 
Agency of South Africa will position the investors in situation where they may have deal with 
many regional managers when the exploration covers multiple regions.367 
 
Finally, the MPRDA Bill will suggest delegating all functions presently exercised by the 
Petroleum Agency to regional managers of the Department who will be responsible for 
managing mining applications and who will have little or no expertise in the oil and gas 
industry.368 As a result of this, it will be expected that the processing of applications is 
possible to be considerably delayed.369 For the international best practice, it will be more 
advantageous to dedicate oil and gas industry to an organ of State such as the Petroleum 
Agency of South Africa.370 But the reasons regarding the proposition for the disbandment of 
Petroleum Agency of South Africa are unknown. This abolishment of the Petroleum Agency 
of South Africa will take place while South Africa is developing its petroleum industry and 
                                                     
362  See as far as South Africa is concerned, s 71(a) of the 2002 the MPRDA. 
363  See as far as South Africa is concerned, s 71(c) of the 2002 the MPRDA. 
364  See as far as South Africa is concerned, s 71(g) of the 2002 the MPRDA, as well as Wait 
http://requierwait.wordpress.com/2013/05/17/south-africas-upstream-policy-fundamentals/. 
 
366  See Creamer “BHP Billiton in two project South African investment” (06 February 2013) 
http://www.miningweekly.com/article/bhp-billiton-investing-r2bn-in-south-africa---mkhwanazi-
2013-02-06 (accessed 2014-07-07). 
367  See Wait http://requierwait.wordpress.com/2013/05/17/south-africas-upstream-policy-
fundamentals/. 
368  See Oberholzer “The Mineral and Petroleum Resources Development Draft Amendment Bill 
could discourage investment in South Africa’s oil and gas industry” (July 2013) Bowman Gilfillan 
Attorneys http://www.bowman.co.za/News-Blog/Blog/Mineral-and-Petroleum-Resources-
Development-Draft (accessed 2014-07-07). 
369  Ibid. 
370  Ibid. 
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attracting major international oil companies.371 
 
The Petroleum Agency of South Africa must not be confused with the South Africa national oil 
company “PetroSa”. The PetroSa takes part in the country’s transformation through a range 
of activities that span the petroleum chain. The PetroSa is the national oil company which is 
registered as a commercial entity under South African law.372 Amongst its purposes and 
activities, it improves the supply of fuel, oil and gas to the country, as well as accesses the 
upstream-petroleum asset for the benefit of citizens. In addition it participates in the 
exploration and production of oil and natural gas.373  
 
The host States do not have the financial resources, experience and technical abilities which 
are required to undertake and manage the petroleum operations on their own. It is one of the 
reasons why States conclude a PAs with oil companies or partners which are specialists in 
matters regarding petroleum operations. 
  
4 1 2  PARTNERS OF THE GABONESE AND SOUTH AFRICAN STATES 
 
The Gabon and South Africa are sovereign States; therefore they can enter into petroleum 
agreements with private partners or companies (only the oil company in Gabon), which 
receive the rights to perform petroleum operations within both territories. These private co-
contractors have different structures and natures. 
 
4 1 2 1 OIL COMPANIES IN GABON 
 
This section of the discussion must explore the situation that co-contractors or partners of the 
Gabonese and South Africa States are different. In Gabon, the petroleum activities are 
performed only by the oil companies. On the contrary, the domestic laws of South Africa do 
not have such limit. The domestic laws of South Africa go beyond the domestic laws of 
Gabon by allowing HDPs to perform petroleum activities. 
 
The domestic laws of Gabon provide that the co-contractor of the State must be constituted 
                                                     
371  See Oberholzer http://www.bowman.co.za/News-Blog/Blog/Mineral-and-Petroleum-Resources-
Development-Draft. 
372  PetroSa “our Company” http://www.petrosa.co.za/discover_petroSA/Pages/Our-Company.aspx 
(accessed 2014-07-07). 
373  PetroSa “Vision, Mission and Values” http://www.petrosa.co.za/discover_petroSA/Pages/Vision-
Mission-Purpose.aspx (accessed 2014-07-07). 
 78 
in an oil company in order to carry out petroleum activities.374 The Gabonese State 
authorises only an oil company to perform petroleum operations by implementing of PAs. 
This company can be a single one company375 or a consortium of companies.376 In regard to 
the Gabonese State, one finds that a consortium is clearly defined by certain of the CAEMC 
States. It means that many companies, are associated or combined in order to perform 
petroleum operations.377 A consortium can be composed of several commercial companies, 
but only one of these companies must be an oil company with all necessary requirements to 
perform petroleum operations.378 
 
The domestic laws of Gabon do not specify which type company is able to carry out 
petroleum operations.379 Are all types of companies provided by the OHADA eligible to 
conclude PAs and perform petroleum activities in Gabon? The co-contractor of the Gabonese 
State has a particular structure and nature. In short, an oil company wishing to perform 
                                                     
374  See as far as Cameroon is concerned, arts 5(2) and 7 of the 1999 the Code Pétrolier; as far as 
the Central African Republic is concerned, article 2(d) of the 1993 the Code Pétrolier; as far as 
Chad is concerned, articles 2 and 4 of the 2010 the Ordonnance; as far as Congo Brazzaville is 
concerned, articles 4 and 32 of the 1994 the Code des Hydrocarbures; as far as Equatorial 
Guinea is concerned, articles 14 and 20 of the 2006 the Hydrocarbons Law; as far as Gabon is 
concerned, article 3 of the 1983 the Réglementation des Activités de Recherche et d’ 
Exploitation des Hydrocarbures. 
375  Art 4 of the 1997 the Uniform Act Relating to Commercial Companies and Economic Interest 
Group: Acte uniform relative au Droit des Sociétés Commerciales et du Regroupement d’ Interet 
Economique A company is created by two or several people, who agree by contract to affect to 
an activity concerning cash or natural assets with the objective to share the benefit. Partners 
also accept to contribute to a loss accordingly to the Uniform Act regarding OHADA’s view of 
company law. 
376  See as far as Cameroon is concerned, art 2(s) of 1999 the Code Pétrolier; as far as the Central 
African Republic is concerned, art 2(d) of the 1993 the Code Pétrolier; as far as Chad is 
concerned, arts 2 and 4 of the 2010 the Ordonnance; as far as Congo Brazzaville is concerned, 
arts 4 and 32 of the 1994 the Code des Hydrocarbures; as far as Equatorial Guinea is 
concerned, arts 8(v) and 20 of the 2006 the Hydrocarbons Law; as far as Gabon is concerned, 
art 3 of the 1983 the Réglementation des Activités de Recherche et d’ Exploitation des 
Hydrocarbures. 
377  See as far as Cameroon is concerned, art 7 of 1999 the Code Pétrolier; as far as the Central 
African Republic is concerned, art 2(d) and 7 of the 1993 the Code Pétrolier; as far as Chad is 
concerned, arts 2 and 4 of the 2010 the Ordonnance; as far as Congo Brazzaville is concerned, 
arts 4 and 32 of the 1994 the Code des Hydrocarbures; as far as Equatorial Guinea is 
concerned, arts 14 and 20 of the 2006 the Hydrocarbons Law; as far as Gabon is concerned, 
art 3 of the 1983 the Réglementation des Activités de Recherche et d’ Exploitation des 
Hydrocarbures. 
378  See, as far as Cameroon is concerned, art 2(s) of 1999 the Code Pétrolier; as far as the Central 
African Republic is concerned, art 7 of the 1993 the Code Pétrolier; as far as Chad is 
concerned, arts 2 and 4 of the 2010 the Ordonnance; as far as Congo Brazzaville is concerned, 
arts 4 and 32 of the 1994 the Code des Hydrocarbures; as far as Equatorial Guinea is 
concerned, arts 14 of the 2006 the Hydrocarbons Law; as far as Gabon is concerned, article 3 
of the 1983 the Réglementation des Activités de Recherche et d’ Exploitation des 
Hydrocarbures. 
379  See as far as Cameroon is concerned, arts 9(3) and 16(4) of the 2000 the Décret d’Application 
du Code Pétrolier. 
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petroleum activities in Gabon cannot be a public company (except those established by the 
State). The public company seeks to accomplish a national, general or utility interest. The 
types of oil companies performing petroleum activities are generally private companies. As it 
is known, a private company aims to acquire profit for its investments. The private companies 
take different forms according to the Uniform Act Relating to Commercial Companies and 
Economic Interest Group. There are among them: the general partnership,380 limited 
partnership,381 limited-liability company (LTD)382 or public-limited company.383 The (LTD) and 
the public-limited company are the two types of companies that the Gabonese State 
promotes in order to attract to investors in Gabon.384 
 
The recognition of private petroleum-oil companies is also based on the ruling that the Act, 
the Act Uniform on General Commercial Right, provides that a trader is a person or a 
company that performs commercial act and practises its usual occupation.385 The Act 
Uniform in General Commercial Right mentions the industrial, mining and quarry activities 
amongst commercial acts or activities, which qualify an entity as a trader.386 As a result of this 
qualification, all the acts and agreements (including PAs) taken by the oil companies are 
qualified as trader acts. Petroleum operations require the co-contractor of the State to 
demonstrate technical ability and possession of financial resources (see chapter 5). It is 
difficult for physical person with these financial resources and technical abilities. 
  
                                                     
380  Art 270 of the 1997 the Uniform Act. The general partnership is a company in which all partners 
are traders infinitely and jointly liable for social debts of the company. In this company a creditor 
can sue all partners for the payment of his debt. 
381  Art 293 of the 1997 the Uniform Act. The limited partnership is a company in which coexists one 
or several partnerships infinitely and jointly liable for social debts, named partnerships according 
to the limits of their “contribution” or “active partner”, even though the creditor has the right to 
sue all partners, the partner sued can just pay the debt according to his contribution and not 
beyond. 
382  Arts 309-310 of the 1997 the Uniform Act. The limited liability company is a company in which all 
partners are responsible for their social debts to the extent of their contributions. It can be 
constituted by a physical or legal person. 
383  Arts 385-386 of the 1997 the Uniform Act the public limited company is a company in which the 
shareholders are responsible for social debts to the extent of their contributions. In this 
company the shareholder rights are represented by his shares. This company can be created by 
only one shareholder 
384  Deloitte “Investir au Gabon” (2003) http://medias.legabon.net/PROD/0000000429.pdf (accessed 
2014-10-23) [1-2]. 
385  Art 2 of the1997 the Uniform Act on General Commercial Right: Acte Uniforme sur le Droit 
Commercial Général. 
386  Art 3(3) of the 1997 the Uniform Act on General Commercial Right. Certain domestic laws of the 
CAEMC States indicate clearly that the petroleum operations of prospection, exploration, 
exploitation and transport of the hydrocarbons are qualified as the commercial activities. See as 
far as Cameroon is concerned, article 7(4) of the 1999 the Code Pétrolier; as far as the Central 
African Republic is concerned, article 7(4) of the 1993 the Code Pétrolier. 
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In practice, hydrocarbons in Gabon attract a multitude and variety of co-contractors from 
many countries in the world.387 There are traditional partners from former colonial country 
(France); some European countries and the new partners, such as the United States, China 
and many others.388 Thus, the map of oil companies in Gabon is composed of three 
categories of oil companies. The first type of the partners is from the oil companies named 
“the majors”.389 Those companies manage large markets and yards in petroleum 
operations.390 The second type of partners is from the oil companies named the “independent 
oil companies”. They obtain PAs where the majors are not present.391 The third type of 
partners is the oil Companies from newly emerging countries. Those companies tend to 
compete with the majors and want to obtain significant portions of the oil market.392  
 
The diversity of oil companies able to perform petroleum activities form a positive factor of 
cooperation to attract developing countries. The map of oil companies shows that the host 
State offers viable opportunities for developing countries and countries with economically 
firmly established in transition to develop and assist in the State’s South-South cooperation 
besides its North-South cooperation. The multitude of partners in petroleum activities benefits 
and enhances cooperation which is important for individual and collective pursuit of 
sustained economic growth and sustainable development.393 
 
                                                     
387  See Alao “Natural Resources and the Dynamics of Conflicts in West Africa” 2011 28 ECOWAS 1 
47. Available at: http://www.codesria.org/IMG/pdf/3-8.pdf (accessed 2014-07-23). 
388  Magrin “Compétition Pétrolière et Développement en Afrique: Quel Enjeux pour l’Europe et les 
EtatsUnis?” 2006 CIRAD (Centre de Coopération Internationales en Recherche Agronomique 
pour le Développement) 1 11. Available at: 
http://www.groupedesbellesfeuilles.eu/files/CR%20Enjeux%20p%C3%A9troliers.pdf (accessed 
2014-07-23). 
389  See Magrin 2006 CIRAD 1 16. 
390  The major oil companies are constituted by the oil companies such as: Shell (Anglo-Holland); 
B.P (England Not in Gabon); Elf (now Total France); Chevron Texaco (United States); Exxon 
Mobil (United States) in the Gulf of Guinea especially in Chad and Equatorial Guinea.  
391  See Magrin 2006 CIRAD 1 17. Those oil companies are generally national companies or oil 
companies from overseas, such as Vaalco Energy (United States) and Perrenco (France-
British). 
392  See Magrin 2006 CIRAD 1 19. The conference shows the attraction of many investors from 
different countries in the world because of the African oil; Frynas and Paulo “A New Scramble 
for African Oil? Historical, Political, and Business Perspectives African Affairs” November 2007 
106/423 Oxford University Press Publication 229-240. 
393  Secretary-General Ban Ki Moon “United Nations day for South-South Cooperation 12 
September” (no date) http://www.un.org/en/events/southcooperationday/ (accessed 2014-10-
23). For more detailed considerations relating to the importance of the South-South cooperation 
read the: Buenos Aires Plan of Action for Promoting and Implementing Technical Cooperation 
among Developing Countries http://ssc.undp.org/content/dam/ssc/documents/Key% 
20Policy%20Documents/Buenos%20Aires%20Plan%20of%20Action.pdf (accessed 2014-10-
23). 
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4 1 2 2  OIL COMPANIES AND HISTORICALLY DISADVANTAGED PERSONS IN SOUTH 
AFRICA 
 
In terms of section 8 of the Mineral and Petroleum Resources Amendment Act, it is indicated 
that: 
 
"A prospecting right or mining right or an interest in any such right, or any interest in a company or 
[close corporation]394 or unlisted company or any controlling interest in a listed company (which 
corporations or companies hold a prospecting right or mining right or an interest in any such right), 
may not be ceded, transferred, let, sublet, assigned, alienated or otherwise disposed of without 
prior written consent of the Minister."395 
 
This section provides a prohibition against alienation of right, except with the ministerial 
consent. Unfortunately, the MPRDA does not indicate for any time limit within which the 
Minister must grant or refuse such approval.396 As a result of this amendment, any company 
or person can be subject of this abovementioned provision. Therefore, it is useful to 
understand the meaning of company, a “listed company” or an “unlisted company”. 
 
The meaning of “a company” must be understood in the light of the Company Act of 1973 as 
rapealed by the Companies Act 2008. According to the Companies Act 2008, there are many 
categories of companies.397 These categories of companies are divided into two types under 
the Companies Act of 2008, either profit companies or non-profit companies (NPC).398 Profit 
companies are defined without restriction on the transferability of their shares. They are 
companies incorporated for the purposes of financial gain for its shareholders. The profit 
company can take one of four different forms: a personal liability company,399 a state-owned 
company (SOC),400 a public company401 and a private company.402 The non-profit companies 
                                                     
394  See in terms of schedule of the Companies Act 2008 (Act no 7 of 2008) and from the 1st of May 
2011 all Close Corporation must be converted into a company “PTY LTD”. It is no longer 
possible to register under the Close Corporation because it was abolished. 
395  See as far as South Africa is concerned, s 8(1) of the 2008 the MPRDAA. 
396  See Wentzel “Mineral and Petroleum Resources Development Amendment Act, 2008 ("the 
Amendment Act" or "the Act")” July 2008 Mining Energy and Natural Resource e-Alert 
http://mailstreams.cambrient.com/mailstreams/admin/mailer_instance/view.jsp?mailerid=1301&
mid=2107 (accessed 2015-03-09). 
397  Stein “The most significant changes to South Africa’s Company Laws brought about by the 
companies act, 2008” BG Bowman Gilfillan Attorneys 1 11. Available at: 
http://www.bowman.co.za/FileBrowser/ContentDocuments/NewCompanies-Act-Brochure.pdf 
(accessed 2014-07-23). 
398   See as far as South Africa is concerned, s 8(1) of the 2008 the Companies Act. 
399  See as far as South Africa is concerned, s 8(2)(c) of the 2008 the Companies Acts. 
400  See as far as South Africa is concerned, s 8(2)(a) of the 2008 the Companies Acts. The state-
owned company (SOC) is a new form of company. It includes companies which are owned by or 
are liable to the national or a provincial government, or to a municipality. The SOC has been 
established for one reason only: to facilitate separate statutory treatment of SOCs in order to 
avoid conflict, overlap or duplication with other legislations which is applicable to SOCs only. 
Except for these matters, the Act generally treats a SOC in the same way as a public company. 
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means a person who holds membership in, and specified rights in respect of, that non-profit 
company, as contemplated in schedule 1 of the companies Act of 2008.403 The non-profite 
companies are characterised as companies incorporated for a public-benefit purpose or to 
have an objective related to culture, social activities or communal interest.404 “The income 
and property of which are not distributable to its incorporators, members, directors, officers or 
persons related to any of them except to the extent permitted”.405 
 
Pertaining to the unclear meaning of what must be considered as a listed or an unlisted 
company in section 8 of the MPRDAA, the MPRDA Bill will precise their meanings by 
indicating that “listed” means a listed company as defined by the Income Tax Act 58 of 
1962.406  
 
The MPRDA indicates that HDPs are able to perform petroleum activities. Section 1 in 
accordance with section 9 of the Constitution of 1996 explains what must be understood by 
the designation of “HDPs”: 
 
“(a) any person, category of persons or community, disadvantaged by unfair discrimination 
before the Constitution took effect; (b) any association, a majority of whose members are 
persons contemplated in paragraph (a); (c)407 any juristic person other than an association, 
in which persons contemplated in paragraph (a) own and control a majority of the issued 
capital or members’ interest and are able to control a majority of the members’ votes.”  
 
                                                                                                                                                                     
Its name must end with the expression “SOC Ltd.” 
401  See as far as South Africa is concerned, s 8(2)(d) of the 2008 the Companies Acts. If a profit 
company cannot be categorized as a SOC, a personal liability company (PLC) or a private 
company. It is deemed to be a public company, by default. Its name must end with the 
expression “Limited” or “Ltd”. 
402  See as far as South Africa is concerned, s 8(2)(b) of the 2008 the Companies Acts. A profit 
company is a PLC if it meets the criteria for a private company and its Memorandum of 
Incorporation (MOI) indicates that it is a PLC. The directors of a PLC are jointly and severally 
liable, together with the company, for any debts and liabilities of the company. A PLC is thus an 
“unlimited liability” company that is used mainly by professional practices such as architects, 
engineers and lawyers. It is the same type of company as that referred to in s 53(b) of the 1973 
Act. Its name must end with the expression “Incorporated” or “Inc.” 
403  See as far as South Africa is concerned, preamble of the 2008 the Companies Act. 
404   See as far as South Africa is concerned s 1 of the 2008 the Companies Act; Item 1(1) of 
schedule 1 of the 2008 the Companies Act. 
405  See as far as South Africa is concerned, s 1 of the 2008 the Companies Act. 
406  A listed Company means a company where its shares or depository receipts in respect of its 
shares are listed on (a) an exchange as defined in s 1 and licensed under s 10 of the Securities 
Services Act, 2004; or par(a) substituted by s 3(1)(b) of Act 32 of 2004. (b) a stock exchange in 
a country other than the Republic which has been recognised by the Minister as contemplated 
in par (c) of the definition of “recognised exchange” in par 1 of the Eighth Schedule; Definition of 
“listed company” inserted by s 6(1)(l) of Act 74 of 2002. “Unlisted company” means any 
company which is not a listed company as defined in this subsection above. 
407  See as far as south Africa is concerned, s 1(c) of the 2002 the MPRDA of the definition of 
historically disadvantaged person is substituted by s 1(l) of the 2008 the MPRDAA. 
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It is interesting to note that the MPRDA Bill will clarify what must be understood by the 
community. Indeed, the “community” should mean “a coherent, social group of persons with 
interests or rights in a particular area of land which the members have, or exercise 
communally, in terms of an agreement, custom or law.” It is admitted that it is difficult for a 
person, a category of person or community to have the financial resources and the technical 
ability (see chapter 5) to conduct petroleum operations. Therefore, there are oil companies 
that are owned or controlled by HDPs. These oil companies must submit affidavits to the 
Government each year by December in order to reconfirm their ownership status.408 Those 
oil companies must respect the approval of Social and Labour Plan.409 
 
The potential of hydrocarbons in South Africa has also attracted the attention of many foreign 
oil companies. Petroleum Association of South Africa (OPASA) includes some of the biggest 
foreign and domestic oil companies.410 The amendments contained in the MPRDA Bill will be 
general. These amendments will include proposals which promote beneficiation of resources 
such as extending the South African State ownership into all ventures and appointing two 
State members on the boards of oil companies in order to observe BEE (Black Economic 
Empowerment) compliance carefully.411 
 
The MPRDA Bill412 will allow the South African State through the designated organ of State, a 
right for a free-carried interest of 20% in all new exploration and production rights from the eff
ective date of such rights.413 In addition to the free-carried interest, the State will in the prescr
ibed manner, entitled to a further participation interest in the form of an acquisition at an agre
                                                     
408  Shell South Africa “The Black Economic Empowerment Charter” (no date) 
http://www.shell.com/zaf/aboutshell/who-we-are/our-values-and-principles/bee/index-bak.html 
(accessed 2014-07-21). 
409  See Chapter 5 for more considerations. 
410  Anadarko SA, BHP Billiton Petroleum, Cairn SA, CNR International (SA), ExxonMobil 
Exploration and Production South Africa, Impact Oil & Gas, New Age (African Global Energy) 
SA, Sasol Petroleum International, Shell SA Upstream, Sunbird Energy (Ibhubesi), the 
Petroleum Oil and Gas Corporation of South Africa (SOC), Thombo Petroleum, and Total E&P 
SA see Vecchiatto Business Day “Minerals Act Changes Will Have ‘Chilling Effect’ On Oil, Gas 
Sector” (10 March 2014) http://www.bdlive.co.za/business/energy/2014/03/10/minerals-act-
changes-will-have-chilling-effect-on-oil-gas-sector (accessed 2014-07-23). 
411  Mclaughlin “Objections to Minerals and Petroleum Resources Bill” 14 October 2013 
http://parlyreportsa.co.za/bee/major-objections-minerals-and-petroleum-resources-bill/ 
(accessed 2014-07-23). 
412  See as far as South Africa is concerned, s 65 of the 2013 the MPRDA, which will be inserted 
after s 86 as s 86A (5) in the 2002 the MPRDA provides: “The State has, through the designated 
organ of State, a right to a 20% free carried interest in all new exploration and production rights, 
from the effective date of such rights”. 
413  See as far as South Africa is concerned, s 65 of the 2013 the MPRDA Bill, which will be inserted 
after s86 as s 86A (1) in the MPRDA. 
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ed price414 or production sharing agreements.415 By acquiring this free-carried interest of 20%
, the State will be able to enter into a joint operating agreement with the operating petroleum 
company.416 The State will also be entitled to a corresponding percentage of voting rights to t
he interest held in such joint operating agreements.417 The Minister will be acting on behalf of 
the State and appointing two representatives to the joint project committee of the exploration 
or production operation to represent the interest of the State.418  
 
The amendments will have some adverse impacts on the growth potential of the petroleum in
dustry of South Africa.419 More justification is needed pertaining to the fact that the State will 
be issuing so-called special shares should it exercise an option for an interest, and the 
State’s right to have two members on the management board of a production operation. 
Currently, the MPRDA Bill offers no explanation on how such matters will be applied.420 
 
South Africa’s promising new on-and offshore petroleum industries are currently experiencing 
expansion difficulties. The petroleum sector should be separated from the mining sector and 
be governed by its own legislation, as well removing those measures for adopting the 
regulations of oil and gas from the MPRDA Bill in order to allow the Ministry to consult and 
consider appropriately how the sector should be run.421 This is the reason why the selection 
of the operator is liked to a specific process. 
 
4 2  SELECTION OF THE PARTNERS OF THE GABONESE AND SOUTH AFRICAN 
STATES 
 
The selection of partners the Gabonese and South African States depends on each system 
of laws. In order to be part of these procedures established by each State, the partners have 
the obligations to lodge application forms and other documents in order to indicate that the 
                                                     
414  See as far as South Africa is concerned, s 65 of the 2013 the MPRDA Bill, which will be inserted 
after 86 as s 86A (2)(a) in the 2002 of the MPRDA. 
415  See as far as South Africa is concerned, s 65 of the 2013 the MPRDA Bill, which will be inserted 
after s86 as s 86A (2)(b) in the 2002 of the MPRDA. 
416  See as far as South Africa is concerned, s 65 of the 2013 the MPRDA Bill, which will be inserted 
after s 86 as s 86A (3) in the 2002 of the MPRDA. 
417  See as far as South Africa is concerned, s 65(4) of the 2013 the MPRDA Bill, will should be 
inserted after s 86 as s 86A (4) of the 2002 the MPRDA. 
418  See as far as South Africa is concerned, s 65 of the MPRDA, which will be inserted after 86 as s 
86A (5) of the 2002 the MPRDA. 
419  Mclaughlin “Objections to Minerals and Petroleum Resources Bill” 14 October 2013 
http://parlyreportsa.co.za/bee/major-objections-minerals-and-petroleum-resources-bill/ 
(accessed 2014-07-23). 
420  Ibid. 
421  Mdluli Minewed “‘Rushed’ Oil and Gas Changes to SA Minerals Act Raise Concerns” (07 March 
2014) http://www.mineweb.co.za/mineweb/content/en/mineweb-political-
economy?oid=232097&sn=Detail (accessed 2014-07-23).  
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petroleum operations will be undertaken in a prescribed way. The selection of the most 
appropriate partners is important because it serves to enhance the publicising of the entire 
project in regard to the managing of natural resources and in addition promotes transparency 
and accountability. 
 
4 2 1  PROCESS OF AWARDING PETROLEUM AGREEMENTS IN GABON AND 
SOUTH AFRICA 
4 2 1 1  GABON 
 
Two types of procedures are named by the Gabonese domestic law in which the negotiations 
of PAs take place for their formation. Those procedures are the competitive bidding and 
mutual agreement or settlement by negotiation. 
 
a  Competitive bidding 
 
The domestic laws of Gabon mention the competitive bidding as ones of the procedure for 
selecting an operator who wishes to invest in Gabon.422 Competitive bidding is a procedure 
which the Gabonese State organises for several bidders (oil companies) to compete in order 
to undertake oil-drilling. This procedure consists of selecting the best offer and allocating an 
area or block where petroleum operations will be performed in conformity with the PA.423  
Competitive bidding can be widely spread or restricted procedure. The wide competitive 
bidding consists of publishing a notice424 in the local or international press.425 On the 
                                                     
422  See as far as Gabon is concerned, there is no provision in the petroleum laws but the article 17 
of the Code des Marchés publics on the 18 December 2002 establishes the competitive bidding 
as the procedure concerning the Companies, which demand to operate in Gabon. The Code 
des Marchés publics deals with the procedures relating to the attribution of the contracts 
between the Gabonese State and its contractors. On the behalf of the Gabonessee as far as 
Cameroon is concerned, art 5(3) of the 2000 the Décret d’Application du Code Pétrolier; as far 
as the Central African Republic is concerned, art 8 of the 1993 the Décret Fixant les Conditions 
d’Application du Code Pétrolier; as far as Chad is concerned, article 13 of the 2010 the Décret F
ixant les Modalités d’Application de la Loi Relative aux Hydrocarbures; as far as Congo-
Brazzaville is concerned, art 10 the 1994 the Code des Hydrocarbures; as well as article the 
Décret, n 2008 Fixant la Procédure d’Attribution des Titres Miniers d’Hydrocarbures on the 15 
February 2008; as far as Equatorial Guinea is concerned, art 13 of the 2006 the Hydrocarbons 
Law. 
423  See as far as Congo-Brazzaville is concerned, art 4 of the 2008 the Décret Fixant la Procédure 
d’Attribution des Titres Miniers d’Hydrocarbures; as far as Gabon is concerned, articles 11 and 
19 of the 2002 the Code des Marchés publics. 
424  The Gabonese laws do not provide with precision the content of the notice in the petroleum 
sector as it is mentioned in other State such Congo-Brazzaville. The notice of the competitive 
bidding contains the identification of the zone (name of the zone, geographical position and 
surface of area) art 7 of the Decree the law and regulation in force; the period of submission 
and collection of application file; the amount of the application form; information to the intention 
of bidder, technical memorandum (financial commitment for the implementation of the work, 
statement of work, which must be done, the minimum expense and the statement of work 
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contrary, the restricted competitive bidding consists of notifying certain operators that the 
Gabonese State has already identified. The domestic laws of Gabon do not specify the 
content of this notice in details such as is the case of the domestic law of Congo 
Brazzaville.426  
  
The Gabonese State, in the competitive bidding, evaluates every bidder with the assistance 
of experts, who eliminate the bidders which do not conform with the legal requirements. 
When the offer of the bidder who is not in conformity with the process has been rejected, the 
selection of the State partner can be done in two ways. The State can invite the bidder to 
prove its technical and environmental abilities to manage the project without indicating its 
financial resources. The submission regarding the financial resources follows later. Secondly, 
the bidder can submit its offer adding the statement of financial resources. The Gabonese 
State in this procedure evaluates the bidder according to its technical ability, environment-
related ability and financial resources. The Gabonese State, to build public confidence, 
should provide more information relating to the bidding process. 
 
b  Mutual agreement or settlement by negotiation 
 
The procedure of mutual agreement or settlement by negotiation will take place when the 
Gabonese State engages in necessary negotiations without formalities with a specific oil 
company in order to conclude PAs.427 This procedure takes place in absence of the 
competitive-bidding engagement. This procedure is grounded on the bilateral or direct 
negotiations between the State and only some selected oil companies after an offer or a 
                                                                                                                                                                     
already made) The administration has the obligation to provide information concerning the zone 
where operations will be performed. But it does not guarantee the accuracy of those 
information. 
425  See as far as Cameroon is concerned, art 19 of the 2000 the Décret d’Application du Code 
Pétrolier; as far as Congo-Brazzaville is concerned, art 5 of the 2008 the Décret Fixant la 
Procédure d’Attribution des Titres Miniers d’Hydrocarbures. 
426  The domestic laws of Congo Brazzaville indicate that the notice of the competitive bidding 
contains the identification of the area (Name of the area, geographical position and surface of 
the area), the regulation in force, the period of submission and collection of application form, the 
amount of the application form, information with the intention of bidder, technical memorandum 
(financial commitment for the implementation of the minimum work programme and minimum of 
expense). See as far as Congo-Brazzaville is concerned, art 5 to 10 of 2008 the Décret Fixant 
la Procédure d'Attribution des Titres Miniers d'Hydrocarbures Liquides ou Gazeux Decret on the 
15 February 2008. Available at: http://www.droit-afrique.com/images/textes/Congo/Congo%20-
%20Decret%202008%20titres%20miniers%20hydrocarbure%20gaz.pdf (accessed 2014-07-
24). 
427  See as far as Cameroon is concerned, art 19 of the 2000 the Décret d’Application du Code 
Pétrolier; as far as the Central African Republic is concerned, art 8 of the 1993 the Décret Fixant 
les Conditions d’Application du Code Pétrolier; as far as Gabon is concerned, art 43 of the 2002 
the Code des Marchés publics. 
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request has been made by the State.428 In practice, the state, in this procedure, approaches 
oil companies with a proposition to perform petroleum activities in certain areas. The mutual 
agreement is applied also in an event of emergency or when an oil company has failed to 
comply with its obligations.429  
 
Additionally, according to the mutual agreement, the State can negotiate with several 
companies regarding the same area or block. This procedure demands that the parties agree 
to secrecy and not to disclose information that would compromise the general interest or the 
sovereignty of the State.430 This procedure also is utilised in the event of one of the parties 
(co-contractor) having a right of preference, or the exclusive right or the foreign-oil 
company’s country, entertains good diplomacy with the host State. In practice, the mutual 
agreement characterises the main oil-related procedure in Gabon. 
 
4 2 1 2  SOUTH AFRICA 
 
a  “First come, first served principle” 
 
In the mining sector, the basic term for awarding mining to companies which generally 
applied is the “first come, first served principle.”431 Section 69(2)(a)432 of the MPRDA as 
amended by the MPRDAA, recommends that section 9 and many others, must be applied 
with the necessary changes. Section 62(2)(b)(i) of the MPRDA indicates that any provision 
such section 9 referring to minerals must be construed as a reference to petroleum. The 
petroleum exploration and production must be applied according to the terms of section 9.433 
It means that this “first come, first served” principle is also applied to all petroleum activities.  
 
In South Africa, in section 9(1)(a) of the MPRDA indicates that, in case the regional manager 
received more than one application for a prospecting right, a mining right or a mining permit 
                                                     
428  See as far as Cameroon is concerned, art 19 of the 2000 the Décret d’Application du Code 
Pétrolier. 
429  See as far as Gabon is concerned, art 43 of the 2002 the Code des Marchés publics. 
430  See as far as Congo Brazzaville is concerned, art 3 of the 2008 the Décret Fixant la Procédure 
d’Attribution des Titres Miniers d’Hydrocarbures. 
431  Mayorga Alba “Extractive Industries Value Chain” 2009 World Bank 1 5. Available at: 
http://siteresources.worldbank.org/INTOGMC/Resources/ei_for_development_3.pdf (accessed 
2014-07-23).  
432  See as far as South Africa is concerned, s 69(2)(a) of the MPRDA; s 69(2)(a) substituted by s 
50 of the 2008 the MPRDAA. 
433  See as far as South Africa is concerned, s 9 of the 2002 the MPRDA, s 9(1)(b) substituted by s 
6(a) and s 9(2) substituted by s 6(b) of the 2008 the MPRDAA. 
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in respect of the same mineral and land.434 If the regional manager received the applications 
the same day, he/she must regard those applications as having been received on the same 
time and must be dealt with in accordance with subsection (2).435 When the Minister 
considers applications received on the same day he/she must give preference to applications 
from HDPs.436 If the regional manager received those applications on a different date he/she 
must dealt with them in order of receipt; thus “The processing of applications in order of 
receipt (the so-called “first come, first served principle is applied”).437  
 
Moreover, section 6(b) of the MPRDAA provided that when the Minister considers 
applications received on the same date he/she must give preference to applications from 
HDPs. The provisions presents a lacuna, it does not indicate how applications received on 
the same day from applicants who all fit in the “historically disadvantaged persons” category, 
or applicants none of whom fit in the “historically disadvantaged persons” category, must be 
dealt with.438  
 
b  Proposition regarding the abolishment of the “first come, first served 
principle” 
 
The provisions dealing with the “first come, first served” principle in the MPRDA will be 
amended by the MPRDA Bill. The MPRDA Bill indicates that the application process of “first 
come, first served” will be replaced by a process in terms of which the Minister will reserve 
the right to invite applications periodically by notice in the Gazette.439 
 
Additionally, the period within any application may be applied and published in the notice, 
and may be lodged with the regional manager, as well as the procedures that will be applied 
in respect of a lodgment.440 The Bill will recognise that any person, after determining an area 
of land and the type of mineral in or on such area, will be able to request the Minister to invite 
                                                     
434   See as far as South Africa is concerned, s 9(1)(a) of the 2002 the MPRDA. 
435  See as far as South Africa is concerned, s 9(1)(a) of the 2002 the MPRDA, s 9(2) substituted by 
s 6(b) of the2008 the MPRDAA. 
436   See as far as South Africa is concerned, s 6(2) of the 2008 the MPRDAA. 
437  See as far as South Africa is concerned, s 6(1)(b) of the 2008 the MPRDAA; Badenhorst and 
Olivier “Communities and Competing Applications for Prospecting Rights in Terms of the Mineral 
and Petroleum Resources Development Act 28 of 2002” 2011 De Jure 128-129.Available at: 
http://www.dejure.up.ac.za/images/files/vol44-1-2011/Chapter%208.pdf (accessed 2014-07-23). 
438  Badenhorst and NJJ Olivier 2011 De Jure 128 129. 
439  See as far as South Africa is concerned, the Summary of Bill 2.2 of the 2013 the MPRDA Bill. 
440  Tucker and Sibusiso “Mineral and Petroleum Resources Development Amendment Bill 2013 
approved” 2014 Bowman Gilfillan International Law Office 1 1 
http://www.bowman.co.za/FileBrowser/ArticleDocuments/Mineral_and_Petroleum_Resources_
Development_Amendment_Bill_2013_approved.pdf (accessed 2014-07-23). 
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applications in the area of land.441 
 
However, the Minister will not have the obligation to accede to such a request. “When 
processing applications, the Minister must give preference to the person that first requested 
that its invitation be published in the Gazette. It is unclear whether there is a time limit on this 
protection. An invitation to apply for rights in terms of the MPRDA Bill must not include any 
mineral or land to which another person holds a right, permit or an application for a right or 
permit that has been lodged before the invitation and remains to be granted or refused.”442  
 
The MPRDA Bill provides that the invitation process will ensure coordinated quality approvals 
by the department that meaningfully could contribute towards the implementation of the 
objectives of the MPRDA. It will bring about certainty and transparency and further enhances 
optimal development of the nation’s mineral and petroleum resources.443 
 
4 2 2  DOCUMENTS AND CONDITIONS FOR AWARDING PETROLEUM 
AGREEMENTS 
 
The application forms are amongst the important documents for any operators who wish to 
apply and perform petroleum activities in Gabon and South Africa. There exist documents 
which are connected with the procedure regarding PAs. Besides the application forms are 
documents which serve to inform the public concerning the operators and the areas which 
are to be exploited. The operators who wish to carry out petroleum activities must deal with a 
third party which is usually the local communities. 
 
4 2 2 1  GABON 
 
The application form must be lodged to the Ministry Responsible for the Hydrocarbons.444 
When the application form has been received by the Ministry Responsible for the 
                                                     
441  Ibid. 
442  See Tucker and Sibusiso “Mineral and Petroleum Resources Development Amendment Bill 
2013 approved” 2014 Bowman Gilfillan International Law Office 1 1 
http://www.bowman.co.za/FileBrowser/ArticleDocuments/Mineral_and_Petroleum_Resources_
Development_Amendment_Bill_2013_approved.pdf (accessed 2014-07-23). 
443  See as far South Africa is concerned, the Summary of Bill 2.2 of the 2013 the MPRDA Bill. 
444  See as far as Cameroon is concerned, art 8, 15, and 27 of the 2000 the Décret d’Application du 
Code Pétrolier; as far as the Central African Republic is concerned, article 9 of the 1993 the 
Décret Fixant les Conditions d’Application du Code Pétrolier; as far as Chad is concerned, art 3 
of the 2010 Décret Fixant les Modalités d’Application de la Loi Relative aux Hydrocarbures; In a
bsence of any disposition contrary to the as far as Gabon is concerned, art 3 of the 1970 Décret 
Fixant les Conditions d’ Application du Code Minier. Available at: http://www.minesgabon.org/im
age/les_differentes_lois.pdf (accessed 2014-10-02). 
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Hydrocarbons, it lists the application form in a special book. The Ministry Responsible for 
Hydrocarbon also registers the application form and issues an official receipt to the oil 
company.445 The application form refers to necessary documents and information. 
Furthermore, the application form may be printed in the official language of the host State, 
which is French in Gabon. If it is printed in another language the request and the application 
forms must be translated into the official language of the State.446 
  
The documents and information pertaining to the oil company are indicated to the application 
form: Firstly, these documents contain the type of information such as the corporate name, 
the head-office, the address, the nationality of the applicant company.447 There are also other 
documents, such as Charter Corporation description type, the monetary amount and 
registration fee, as well as a document certifying the technical, financial and environment 
experience of the applicant, attached to the application form.448 
 
Secondly, these documents point out certain names, such as the inspection-committee 
members, and administrative committee, the administrator or the managing partner; the 
auditor; the legal representative, the person responsible for signing.449 Thirdly, these 
documents must have superficial coordinates of the requested area for the petroleum 
activities. These must be indicated on a map drawn at the scale of 1/200.000 relating to the 
                                                     
445  See as far as Cameroon is concerned, art 3 of the 2000 the Décret d’Application du Code 
Pétrolier; as far as the Central African republic is concerned, art 5 of the 1993 the Décret Fixant 
les Conditions d’Application du Code Pétrolier; as far as Chad is concerned, art 3 of the 2010 D
écret Fixant les Modalités d’Application de la Loi Relative aux Hydrocarbures. 
446  See as far as Cameroon is concerned, art 120 of the 1999 the Code Pétrolier; as far as the 
Central African Republic is concerned, art 4 of the 1993 the Décret Fixant les Conditions 
d’Application du Code Pétrolier as far as Congo-Brazzaville is concerned, art 4 of the 1994 the 
Code des Hydrocarbures; as far as Gabon is concerned, art 3 of the 1970 the Décret Fixant les 
Conditions d’ Application du Code Minier. 
447  See as far as Cameroon is concerned, arts 9, 16, and 27 of the 2000 the Décret d’Application 
du Code Pétrolier; as far as the Central African Republic is concerned, art 10 of the 1993 the 
Décret Fixant les Conditions d’Application du Code Pétrolier; as far as Chad is concerned, arts 
3-5 of the 2010 Décret Fixant les Modalités d’Application de la Loi Relative aux Hydrocarbures; 
as far as Gabon is concerned, art 3 of the 1970 the Décret Fixant les Conditions d’ Application d
u Code Minier. 
448  See as far as Cameroon is concerned, arts 9, 16, and 27 of the 2000 the Décret d’Application 
du Code Pétrolier; as far as the Central African Republic is concerned, art 10 of the 1993 the 
Décret Fixant les Conditions d’Application du Code Pétrolier; as far as Chad is concerned, arts 
3-5 of the 2010 the Décret Fixant les Modalités d’Application de la Loi Relative aux Hydrocarbur
es; as far as Gabon is concerned, arts 3-4 of the 1970 the Décret Fixant les Conditions d’ Applic
ation du Code Minier. 
449  See as far as Cameroon is concerned, arts 9, 16, and 27 of the 2000 the Décret d’Application 
du Code Pétrolier; as far as the Central African Republic is concerned, article 10 of the 1993 the 
Décret Fixant les Conditions d’Application du Code Pétrolier; as far as Chad is concerned, arts 
3-5 of the 2010 the Décret Fixant les Modalités d’Application de la Loi Relative aux Hydrocarbur
es; as far as Gabon is concerned, arts 3-4 of the 1970 the Décret Fixant les Conditions d’ Applic
ation du Code Minier. 
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area. The application form specifies the duration of the permit or authorization, the capital 
expenditures, the study of environmental impacts and technical details of the area of the 
petroleum activities450  
 
The President of the Republic ratifies PAs by Decree according to a lengthy.451 Before the 
President completes the Decree of ratification, he consults with the competent with authority 
in charge of examining all documents and competences of the oil company. Before the 
conclusion of the PAs, the oil company must fulfill essential prerequisites in order to perform 
petroleum activities. The oil company justifies its experience of managing the petroleum 
operations precisely in conformity with the respect to the environment. Thus, it presents a 
rapport indicating its former activities in the same sector and in similar areas.452 The oil 
company must also possess the technical ability and financial resources to perform 
petroleum operations. The technical competence refers to the technology, material and 
personal, which are evident concerning the oil company for carrying out petroleum 
operations.453 
 
After, the conclusion of the PAs, if the co-contractor of the State is a foreign oil company, it 
has the obligation to establish a representative branch in the host State.454 The 
                                                     
450  See as far as Cameroon is concerned, arts 9, 16, and 27 of the 2000 the Décret d’Application 
du Code Pétrolier; as far as the Central African Republic is concerned, art 10 of the 1993 the 
Décret Fixant les Conditions d’Application du Code Pétrolier; as far as Chad is concerned, arts 
3-5 of the 2010 the Décret Fixant les Modalités d’Application de la Loi Relative aux Hydrocarbur
es as far as Gabon is concerned, art 12 of the 1970 the Décret Fixant les Conditions d’ Applicati
on du Code Minier. 
451  See as far as Gabon is concerned, art 4 décret, n 0884/PR/MPERH on 4 November 2013 
Portant organisation du circuit administrative de signature des contracts et conventions dans le 
secteur des hydrocarbures et des actes administratifs y afferents. As far as Equatorial Guinea is 
concerned, art 16 of the 2006 the Hydrocarbons Laws. The other States of the CAEMC mention 
the Government. 
452  See as far as Cameroon is concerned, art 2(l) of the 1999 the Code Pétrolier; as far as the 
Central African Republic is concerned, arts 5-7 of the 1993 the Code Pétrolier; as far as Chad is 
concerned, art 2 of the 2010 the Ordonnance, as far as Congo-Brazzaville is concerned, art 31 
of the 1994 the Code des Hydrocarbures; as far as Equatorial Guinea is concerned, art 37 of 
the 2006 the Hydrocarbons Law; as far as Gabon is concerned art 13 of the 2000 the Code 
Minier. See art 4 Décret n 0884/PR/MPERH du 4 novembre Portant organisation du circuit 
administrative de signature des contracts et conventions dans le secteur des hydrocarbures et 
des actes administratifs y afferents.  
453  See as far as Cameroon is concerned, art 2(l) of the 1999 the Code Pétrolier; as far as the 
Central African Republic is concerned, arts 5-7 of the 1993 the Code Pétrolier; as far as Chad is 
concerned, art 2 of the 2010 the Ordonnance, as far as Congo-Brazzaville is concerned, art 31 
of the 1994 the Code des Hydrocarbures; as far as Equatorial Guinea is concerned, art 37 of 
the 2006 the Hydrocarbons Law; as far as Gabon is concerned art 13 of the 2000 the Code 
Minier and Chap 5 for more detailed considerations.  
454  See as far as Cameroon is concerned, art 2(p) of the 1999 the Code Pétrolier; as far as Chad is 
concerned, art 9 of the 2010 the Ordonnance; as far as Congo-Brazzaville is concerned, art 33 
of the 1994 the Code des Hydrocarbures; as far as Equatorial Guinea is concerned, art 20 of 
 92 
representative branch must be registered in the trade register. The registration is subject to 
the payment of the registration dues and the stamp duty.455 The law imposes on this 
representative branch the duty to conform with the company law of the OHADA.456 The 
deadline to establish this oil company is not fixed by the domestic laws of Gabon such as is 
fixed at 6 months in the domestic laws of Equatorial Guinea.457 But in practice, an oil 
company establishes its branch with the commencement of the exploitation of the oil field. 
The domestic laws of Gabon do not indicate if the contractor has the obligation of 
constructing a building for the establishment of this representative branch.458 
 
4 2 2 2  SOUTH AFRICA  
 
As far as South Africa is concerned, any person or oil company who wishes to apply to the 
Minister for PAs (exploration rights, production rights, the issuing of technical co-operation 
permits and reconnaissance permits) must lodge an application at the office of the 
designated agency in the prescribed manner, and together with the prescribed non-
refundable application fee.459 The designated agency can accept an application for PAs.460 
Because the agency is empowered to reject an application which is not submitted to the 
correct office in the prescribed manner, and together with the prescribed non-refundable 
application fee, the applicant must therefore lodge its application at the office of the 
designated agency where the land or area is situated.461  
 
The notification of the rejection of the application form must be sent to the applicant in 
writing, indicating that its application has been rejected, within 14 days of receipt of the 
application, as well as return the application to the applicant.462 The agency must therefore 
                                                                                                                                                                     
the 2006 the Hydrocarbons Laws. 
455  See as far as Gabon is concerned, art 2 of the of the 1975 the Réglementation des Activités de 
Recherche et d’Exploitation Pétrolière. 
456  See as far as Cameroon is concerned, art 2(p) of the 1999 the Code Pétrolier; as far as Gabon 
is concerned, art 2 of the of the 1975 the Réglementation des Activités de Recherche et 
d’Exploitation Pétrolière. 
457   See as far as Equatorial Guinea is concerned, art 20 of the 2006 the Hydrocarbons Law. 
458  See as far as Equatorial Guinea is concerned, art 20 of the 2006 the Hydrocarbons Law. 
459  See as far as South Africa is concerned, ss 71(b), 74(1), 76(1), 79(1) and 83(1) of the 2002 the 
MPRDA. 
460  See as far as South Africa is concerned, ss 53(a), 55(a), 57(a) and 61(a) of the 2008 the 
MPRDAA. 
461  See as far as South Africa is concerned, s 16(1)(a) of the 2002 of the MPRDA. 
462  See as far as South Africa is concerned, ss 53(c), 55(b), 57(c) and 61(c) of the 2008 the 
MPRDAA. Concerning the production right ss 62(b) and (c) of the 2008 the MPRDAA indicates 
that: “The Minister must, within 60 days of receipt of the application from the designated 
agency, refuse to grant a production right if the application does not meet all the requirements 
referred to in subsection” and “If the Minister refuses to grant a production right, the Minister 
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check where and how the application form was lodged, that the fee has been paid and that 
no other person holds a mineral right and PA for the same minerals and petroleum over the 
same land and area.463 
 
Whether the application fulfils these above-mentioned requirements, the agency accepts the 
application form and addresses a letter to the applicant within 14 days from the date of 
acceptance in order to notify the applicant in writing of its successful.464 This notice advises 
the applicant to follow certain instructions, such as the submission of particulars of 
environmental authorisation,465 notifying and consulting the affected parties (landowner, 
lawful occupier or any other affected party) in writing and submit the proof of this notification 
before 30 days of receipt of the letter.466  
 
The particulars of the interested parties are also submitted to comment regarding the 
application within 30 days from the date of the notice. It must be noted that there is no 
definition regarding proper consultation. Firstly in practice, the consultation depends on the 
applicant who wishes to perform the petroleum activities. However, there is some guidance 
concerning proper consultation. The applicant must perform consultation by keeping proper 
records of related discussion, correspondence, including the phone calls. The proof of 
consultation affirms right of appeal even if it does mean that the State has consented to grant 
the PA. Secondly in practice, the notice is required to be placed on the notice board of the 
regional manager’s office. It is also required that the notice should be advertised at least one 
in the local or national newspaper circulating in or around the area of the applicants for the 
benefit of interested and affected parties, the provincial gazette and posted in the 
Magistrate’s Court in the magisterial district applicable to the land. 
 
In terms of the MPRDA Bill, the regional manager will be allowed to refuse or accept an 
application for a prospecting or mining right, in the event of someone else already holding a 
technical co-operation permit, exploration right or production right for petroleum activities 
over the same land or area, etc. The granting of both minerals and petroleum rights over the 
                                                                                                                                                                     
must, within 30 days of the decision, [in writing] notify the applicant in writing of [the] such 
decision and the reasons.” 
463  See as far as South Africa is concerned, ss 53(b), 55(a), 57(b) and 61(b) of the 2008 the 
MPRDAA. 
464  See as far as South Africa is concerned, ss 53(d), 57(d) and 61(d) of the 2008 the MPRDAA, 
83(4) of 2002 the MPRDA. 
465  See as far as South Africa is concerned, ss 53(d)(b), 57(d)(b), and 61(d)(b) of the 2008 the 
MPRDAA.  
466  See as far as South Africa is concerned, ss 53(d)(a), 57(d)(a) and 61(a); Bengwenyama 
Minerals (Pty) Ltd vs Genorah Resources (Pty) Ltd CCT 39/2010 ZACC 26. 
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same land may cause serious practical and administrative issues, as it is not possible more 
than one company to carry out the mining and the production of hydrocarbons independently 
because any one activity will adversely impact on the other.467 Therefore, the agency must 
forward the application to the Minister of Mineral Resources for considerations, if the former 
agrees the prescribed requirement such as financial resources, technical and environmental 
abilities.468 The agency, however, refers its objection to and advises the Minister concerning 
the application. When the Minister has received all information, he/she makes a decision to 
grant or refuse the PA. 
  
                                                     
467  “In order to avoid potential overlapping applications in respect of mineral and petroleum rights, 
specifically in light of the South African Government’s initiative to ascertain whether it is 
commercially and environmentally feasible to exploit shale gas (…), an amendment of [ss] 16(2) 
and 22(2) of [Chap] 4 (mineral rights) of the MPRDA and [ss] 79(2) and 83(2) of Chapter 6 
(petroleum rights) of the MPRDA should be considered” Feris “Green Time Conflicting Rights to 
Exploit Natural Resources” (3 March 2014) http://thegreentimes.co.za/conflicting-rights-to-
exploit-natural-resources/ (accessed 2014-07-23). 
468  Chap 5 for more detailed considerations. 
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4 3 CONCLUSION 
 
The Ministry Responsible for the Hydrocarbons and the Minister of Mineral Resources are 
empowered with granting or refusing any request or offer for PAs without returning the fee for 
application of PAs. The South African law indicates that the Minister ensures the 
implementation of sustainable development. The Gabonese laws must clarify the missions 
and regime of the national company. This clarification must serve to the establishment of an 
independent organ of the State or agency responsible for advising the Gabonese 
Government and examining all applications as the PASA in South Africa. In South Africa, the 
abolishment of the Petroleum Agency of South Africa would, however, be a regressive move 
for petroleum industry.  
 
In Gabon, the company laws based on the OHADA system attract many companies and offer 
the possibilities to develop its cooperation with many member States of the OHADA. The 
implementation of the OHADA system has been a useful for the legislation of the member 
States of OHADA such Gabon to conform with international standards related to the 
establishment and management of companies in general and oil companies in particular. In 
South Africa, the petroleum sector must clarify the meaning of a company, a listed company 
and an unlisted company. The MPRDA Bill that will propose the appointment of two members 
of the State in the board of an oil company, the free-carried interest, the future participation of 
the State. These propositions will cause uncertainties which do not play in favour of the 
expansion of the offshore petroleum industry.  
 
The Gabonese legislation in order to promote development, must establish the competitive 
bidding system as the main procedure for awarding petroleum agreement in replacement of 
the settlement agreement. In South Africa, the proposition of the MPDA Bill concerning the 
replacement of the “first come, first serve principle” by the procedure under which the 
Minister will reserve the right to invite application periodically by notice will bring more 
transparency and certainty.  
 
Both legislation must emphasise on the construction of infrastructures and the establishment 
of representative branches from foreign oil companies within their territories. Lastly, the 
consultation and participation of the affected parties, the third party or local and national 
community must be a compulsory in the process of awarding PAs and realisation of the 
projects.  
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CHAPTER 5 
THE TYPOLOGY OF PETROLEUM AGREEMENTS AND THEIR 
IMPACTS ON DEVELOPMENT IN GABON AND SOUTH AFRICA 
 
The domestic laws of Gabon and South Africa provide many types of PAs. In Gabon, 
upstream-petroleum activities give place to PAs such as concessions, joint venture 
agreement (JVA), service agreement (SA) and production sharing agreement (PSA), which 
include in the main prospecting, exploration and exploitation licences469 In South Africa, PAs 
provisions refer to the all upstream sector, exploration rights, production rights, the issuing of 
technical co-operation permits, reconnaissance permits,470 joint venture agreement471 and 
production sharing agreement.472 
 
The PAs are the instruments used by the domestic law of both countries to determine the 
rights and obligations of parties in terms of an investment project. The PAs elaborates on the 
risks, cost, participation and interest of parties, the work programme, the financial resources 
and the mechanisms of management of environment.  
 
The analysis of the PAs must be limited to petroleum operations in relation to the upstream 
sector.473 Furthermore, it must examine some provisions which appear to impact on the 
social, economic and environmental development in both countries. 
  
5 1  VARIETY OF PETROLEUM AGREEMENTS IN GABON AND SOUTH AFRICA 
5 1 1  GABON 
5 1 1 1  LICENCES 
 
a  Prospecting licence or permit 
 
The prospecting licence or permit is an accord allowing an oil company to be entitled to the 
                                                     
469  See the details of these licences which are found the domestic laws of the CAEMC States. 
470  See as far as South Africa is concerned, s 69(1) of the 2002 the MPRDA. 
471  See as far as South Africa is concerned, s 65 of the 2013 MPRDA, which will be inserted after s 
86 of the 2002 the MPRDA as s 86A.  
472  See as far as South Africa is concerned, s 65 of the 2013 MPRDA, which will be inserted after s 
86 of the 2002 the MPRDA as s 86A (s 86A(2) (b), 86A(3) and s 1(v) of 2013 MPRDA Bill). 
473  Upstream agreements are contracts relating to the extraction, exploitation and production 
agreements. These agreements are different from the downstream agreements pertaining to the 
transport, storage, refining and the commercialization of the hydrocarbons. 
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right to perform preliminary prospecting activities and detection of hydrocarbon signs, 
including the utilisation of geological, geophysical or geochemical surveys, excluding drilling 
beyond a depth of three hundred meters.474 The prospecting licence is issued by the Ministry 
Responsible for the Hydrocarbons.475 The prospecting operations are undertaken in areas 
not covered by PAs.476 
 
The prospecting licence grants a non-exclusive right to the oil company. The oil company is 
also entitled to the right to perform preliminary work in the specific area, covered by the 
license.477 The Ministry Responsible for Hydrocarbons can at any time award a mining 
licence or conclude a PA based on the part or total area covered by the prospecting license. 
The prospecting licence does not give to the oil company a guarantee to obtain a PA.478 
However, the prospecting licence can confer a preferential right to the operator in an area 
entirely or partly covered by the prospecting licence.479 The preferential right is granted 
exceptionally to the oil company, if the area covered by the prospecting licence justifies the 
conclusion of a PA. 
 
The prospecting licence is contracted for an initial period of two years which may be 
extended once.480 In practice, the renewal of the prospecting licence is subject to the 
fulfilment of the work commitment by the licencee. The prospecting license is not transferable 
                                                     
474  See as far as Gabon is concerned, art 22 of the 2000 the Code Minier. 
475  See as far as Gabon is concerned, art 3 of the 1983 the Réglementation des Activités de 
Recherche et d’ Exploitation des Hydrocarbures; as well as articles 23 and 30 of the 2000 the 
Code Minier. 
476  See as far as Cameroon is concerned, art 23 of the 1999 the Code Pétrolier; as far as the 
Central African Republic is concerned, art 10 of the 1993 the Code Pétrolier; as far as Congo 
Brazzaville is concerned, arts 7-8 of the 1994 the Code des Hydrocarbures; as far as Gabon is 
concerned, arts 23 and 27 of the 2000 the Code Minier. 
477  See as far as Cameroon is concerned, art 23(2) of the 1999 the Code Pétrolier; as far as the 
Central African Republic is concerned, art 11 of the 1993 the Code Pétrolier; as far as Chad is 
concerned, art 2 of the 2010 the Décret Fixant les Modalités d’Application de la Loi Relative aux 
Hydrocarbures, as far as Congo-Brazzaville is concerned, art 8 of the 1994 the Code des 
Hydrocarbures; as far as Gabon is concerned, arts 23-29 of the 2000 the Code Minier. 
478  See as far as Cameroon is concerned, art 23(3) of the 1999 the Code Pétrolier; as far as the 
Central African Republic is concerned, art 11 of the 1993 the Code Pétrolier; as far as Chad is 
concerned, art 2 of the 2010 the Décret Fixant les Modalités d’Application de la Loi Relative aux 
Hydrocarbures, as far as Congo is concerned, arts 6-8 the 1994 of Code des Hydrocarbures; as 
far as Gabon is concerned, arts 23-29 of the 2000 the Code Minier. 
479  The domestic law of Gabon does deal with the preferential right as is the case of the domestic 
laws of Cameroon and Central Africa Republic. See as far as Cameroon is concerned, art 23(4) 
of the 1999 the Code Pétrolier; as far as the Central African Republic is concerned, art 11 of the 
1993 the Code Pétrolier. 
480  See as far as Cameroon is concerned, art 12 of the 2000 the Décret d’Application du Code 
Pétrolier; as far as Equatorial Guinea is concerned, art 17 of the 2006 the Mining Law; as far as 
Gabon is concerned, art 23 of the 2000 the Code Minier. 
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or assignable.481 The prospecting licence is legally terminated, when the area over which it 
has been granted is covered by the conclusion of a PA.482. 
 
b  The exploration licence 
 
The research or exploration licence483 is an accord in which the Government authorises an 
oil company to perform detailed prospecting activities, including drilling for exploration to 
discover commercially exploitable deposits of hydrocarbons. In addition, the oil company 
evaluates the exploration activities and delimits the commercial discovery of hydrocarbons.484 
The exploration licence is related to different PAs such as concessions and PSAs.485  
 
The exploration licence grants the oil company the exclusive rights to perform research or 
exploration operations on its own risks and expenses, within the area covered by the 
exploration licence.486 It must be underlined that the oil-company holder of the exploration 
licence as differing from the prospecting licence, can share the extractive hydrocarbons 
during the exploration operations in an event of commercially viable discovery.487 The 
exploration licence, contrary to the prospecting licence is issued to the oil company by 
Decree for an initial period of the exploration of 3 years, with the option of renewal twice 
                                                     
481  See as far as Cameroon is concerned, art 23(2) of the 1999 the Code Pétrolier; as far as the 
Central African Republic is concerned, art 10 of the 1993 the Code Pétrolier, as far as Congo-
Brazzaville is concerned, art 8 of the 1994 the Code des Hydrocarbures. 
482  See as far as Cameroon is concerned, art 25 of the 1999 the Code Pétrolier; as far as the 
Central African Republic is concerned, art 11 of the 1993 the Code Pétrolier. 
483  See as far as the Equatorial Guinea is concerned, art 8 of the 2006 the Hydrocarbons Law. 
484  See as far as Cameroon is concerned, art 2(o) of the 1999 the Code Pétrolier; as far as the 
Central African Republic is concerned, art 2(h) of the 1993 the Code Pétrolier; as far as Chad is 
concerned, art 2 of the 2010 the Décret Fixant les Modalités d’Application de la Loi Relative aux 
Hydrocarbures; as far as Congo is concerned, art 9 the 1994 of Code des Hydrocarbures; as far 
as Equatorial Guinea is concerned, art 8 of the 2006 the Hydrocarbons Law; as far as Gabon is 
concerned, the domestic laws do not provide a definition of the operation of research. 
485  See as far as Cameroon is concerned, art 23(2) of the 1999 the Code Pétrolier; as far as the 
Central African Republic is concerned, art 11 of the 1993 the Code Pétrolier; as far as Chad is 
concerned, art 2 of the 2010 the Décret Fixant les Modalités d’Application de la Loi Relative aux 
Hydrocarbures; as far as Congo-Brazzaville is concerned, art 8 of the 1994 the Code des 
Hydrocarbures; as far as Equatorial Guinea is not concerned; as far as Gabon is concerned, 
arts 23-29 of the 2000 the Code Minier. 
486  See as far as Cameroon is concerned, art 27(1) of the 1999 the Code Pétrolier; as far as the 
Central African Republic is concerned, art 12(1) of the 1993 the Code Pétrolier; as far as Chad 
is concerned, art 4 of the 2010 the Ordonnance; as far as Congo-Brazzaville is concerned, art 
11 of the 1994 the Code des Hydrocarbures; as far as Equatorial Guinea is concerned, art 27 of 
the 2006 the Hydrocarbons Law provides that the petroleum agreement must define the rights 
and obligations of the parties; as far as Gabon is concerned, art 33 of the 2000 the Code Minier. 
487  See as far as Cameroon is concerned, art 27(2) of the 1999 the Code Pétrolier; as far as the 
Central African Republic is concerned, art 16 of the 1993 the Code Pétrolier; as far as Congo-
Brazzaville is concerned, art 12 of the 1994 the Code des Hydrocarbures. 
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maximally according to the conditions determined by the law.488 During the initial period, the 
oil company is obligated to fulfil an appropriate exploration programme at the minimum 
expenses stipulated by the exploration licence.489  
 
The oil company must notify the Minister Responsible for Hydrocarbons, of all discoveries in 
without delay. Should, these discoveries presume the existence of commercially exploitable 
deposits, the licensee is required to perform its work with diligence in order to evaluate and 
exploit the commerciality of that deposit.490 When, the holder of exploration licence 
establishes evidence of a commercially exploitable deposit, the oil company can request the 
granting of authorisation of exploitation, and it is required to undertake the operation in a 
shortest period of time.491 The grant of authorisation for exploitation leads to the exploration-
licence termination regarding the central part of the exploitation area on the one hand. On 
the other, the exploration licence, without changing the rights and obligations of the parties, 
remains in force for continuing the operation in regard to the outside section of the 
exploitation area, until the date of its expiry.492  
 
When the oil company, holder of exploration licence does not fulfil the obligation to 
accomplish the minimum work and the amount to be produced under the licence within the 
time agreed, the State can claim an indemnity equivalent to the monetary value of the 
unfulfilled obligation. Likewise, the unfulfilled obligation of performing the minimum work can 
also be the reason of the non-renewal of the licence. As a result, the application form for 
                                                     
488  See as far as Cameroon is concerned, art 28 of the 1999 the Code Pétrolier; as far as the 
Central African Republic is concerned, art 13(2) of the 1993 the Code Pétrolier; as far as Chad 
is concerned, art 4 of the 2010 the Ordonnance; as far as Congo-Brazzaville is concerned, art 
13(3) of the 1994 the Code des Hydrocarbures; as far as Equatorial Guinea is concerned, art 26 
of the 2006 the Hydrocarbons Law; as far as Gabon is concerned, art 32 of the 2000 the Code 
Minier. 
489  See as far as Cameroon is concerned, art 29 of the 1999 the Code Pétrolier; as far as the 
Central African Republic is concerned, art 14 of the 1993 the Code Pétrolier as far as Chad is 
concerned, art 19 of the 2010 the Décret Fixant les Modalités d’Application de la Loi Relative 
aux Hydrocarbures; as far as Congo-Brazzaville is concerned, art 11 of the 1994 the Code des 
Hydrocarbures; as far as Equatorial Guinea is concerned, art 13 of the 2006 the Mining Law; as 
far as Gabon is concerned, art 36 of the 2000 the Code Minier. 
490  See as far as Cameroon is concerned, art 31 of the 1999 the Code Pétrolier; as far as the 
Central African Republic is concerned, art 15 of the 1993 the Code Pétrolier; as far as Chad is 
concerned, art 19 of the 2010 the Décret Fixant les Modalités d’Application de la loi du 20 avril 2
007; as far Congo-Brazzaville is concerned, art 10(3) of the 1994 the Code des Hydrocarbures. 
491  See as far as Cameroon is concerned, art 32 of the 1999 the Code Pétrolier; as far as the 
Central African Republic is concerned, art 17 of the 1993 the Code Pétrolier; as far as Congo-
Brazzaville is concerned, arts 11-12 of the 1994 the Code des Hydrocarbures; as far as Gabon 
is concerned, art 36 of the 2000 the Code Minier. 
492  See as far as Cameroon is concerned, art 32(2) of the 1999 the Code Pétrolier; as far as the 
Central African Republic is concerned, art 17(2) of the 1993 the Code Pétrolier; as far as 
Congo-Brazzaville is concerned, arts 11-12 of the 1994 the Code des Hydrocarbures. 
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renewal of the exploration license must include specified information and a report evaluating 
the work programme. In the event of a potentially commercial discovery, the exploration 
licence can be withdrawn by the State, if the licensee has not accomplished its obligation to 
perform a minimum work programme within a period stipulated.493 
 
5 1 1 2  Petroleum agreements 
 
a  Concession and the authorisation of exploitation 
 
The concession is one of oldest PAs.494 The concession can be distinguished into two types: 
The classic concession and the modern concession. Under the classic concession, the oil 
companies had very large and vast areas that included almost the all territory for exploitation 
of natural resources.495 The classic concessions were concluded for a long period of time, 
which varied between 50 and 75 years.496 The modern concession encompasses generally 
matters, such as exploration licensing and the authorisation of exploitation.497 However, the 
modern concessions are concluded for a relatively short period of time, which varies between 
20 and 30 years.498  
 
Under the classic concession, the functioning of oil companies was not controlled by the 
State, therefore the revenue to the Government part was based on the production of oil.499 
                                                     
493  See as far as Cameroon is concerned, art 30 of the 1999 the Code Pétrolier; as far as the 
Central African Republic is concerned, art 14(2) of the 1993 the Code Pétrolier; as far as 
Congo-Brazzaville is concerned, arts 10(5) and 61 of the 1994 the Code des Hydrocarbures. 
494  Al-Emadi 2010 Georgetown Journal of International Law 645 647; Al-Attar and Osamah 2005 
OPEC Review: Energy Economics & related 243 245; Radon “The ABCs of Petroleum 
Contracts: License-Concession Agreements, Joint Ventures, and Production-sharing 
Agreements” 2005 Covering Oil: A reporter’s Guide to Energy and Development. Open Society 
Initiative 52 63. Available at: http://openoil.net/wp/wp-content/uploads/2011/12/Chapter-3-
reading-material1.pdf (accessed 2013-07-18). 
495  Al-Emadi 2010 Georgetown Journal of International Law 645 647-648; Al-Attar and Osamah 
2005 OPEC Review: Energy Economics & related 243 246-247; Radon 2005 Covering Oil: A 
reporter’s Guide to Energy and Development. Open Society Initiative 52 63. 
496  See as far as Chad is concerned, art 28 of the 1962 the Code des Hydrocarbures; as far as 
Gabon is concerned, art 27 of the 1962 the Code Minier. 
497  See as far as Cameroon is concerned, arts 2(r) and 13-14 of the 1999 the Code Pétrolier; as far 
as the Central African Republic is concerned, arts 2(e) and 32-33 of the 1993 the Code 
Pétrolier; as far as Chad is concerned, art 2 of the 2010 the Ordonnance; as far as Congo-
Brazzaville is not concerned, the authorization of exploitation or a convention of establishment; 
as far as Gabon is not concerned with authorization of exploitation or a convention of 
establishment. 
498  See as far as Cameroon is concerned, art 38 of the 1999 the Code Pétrolier; as far as the 
Central African Republic is concerned, art 24 of the 1993 the Code Pétrolier; as far as Chad is 
concerned, art 4(6) of the 2010 the Ordonnance; Al-Attar A and Osamah 2005 OPEC Review: 
Energy Economics & related 243 246 
499  Al-Attar and Osamah 2005 OPEC Review: Energy Economics & related 243 247. 
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But currently though modern contracts, the State requires that the oil company fulfils a 
minimum work programme with a minimum of expenses. The sovereignty over natural 
resources of the State it is not in question, because the State keeps the control over the 
production.500 The sovereignty of the State is also affirmed in the process of awarding rights. 
The classic concession was steered in favour of the oil companies. During the negotiations 
(mutual agreement) the oil company obtained abroad rights and control over petroleum 
reserve.501 But competitive bidding is preferable to bilateral negotiation in the process of 
concluding a concession.502 It is interesting to make a note of that the concession is a simple 
type of agreement. The negotiation of concession is not complicated or complex, because it 
is drawn up in simple terms. The concession does not demand the presence of professionals 
and experts as in other agreements.503  
 
Gabon has replaced the regime of concession by convention (agreement) in regard to 
establishment or the authorisation of exploitation. The authorisation of exploitation504 is an 
accord in which the Government authorises an oil company to perform operations to extract 
hydrocarbons for commercial purposes, including the development of operations and 
production activities.505 In other terms, the authorisation of exploitation consists of performing 
development and exploitation operations.506  
 
                                                     
500  Al-Attar and Osamah 2005 OPEC Review: Energy Economics & related 243 247. 
501  Bindemann Production-Sharing Agreements: An Economic Analysis (1999) 7  
502  Bindemann Production-Sharing Agreements: An Economic Analysis 7-8; Radon 2005 Covering 
Oil: A reporter’s Guide to Energy and Development. Open Society Initiative 52 63. 
503  Radon 2005 Covering Oil: A reporter’s Guide to Energy and Development. Open Society 
Initiative 52 63. 
504  The permit of exploitation is distinct from the provisional authorization of exploitation which is 
provided in the Cameroon and Central African Republic. The domestic laws of the two countries 
do not provide a definition of the provisional authorisation of exploitation. But as the result of 
those domestic laws, the provisional authorisation of exploitation is valid during the exploration 
licence. The oil company holder of the exploration licence can request the granting of the 
provisional authorisation of exploitation. The provisional authorisation of exploitation does not 
terminate the exploration licence. The oil company has the right to exploit well-products for a 
maximum period of two years, which may be extended. However, the oil company has the 
obligation to pursue the work of evaluation and delimitation of the oil field. Otherwise, the 
provisional authorisation of exploitation can be withdrawn for unfulfilled obligation of the 
minimum work programme and expenditures. See as far as Cameroon is concerned, art 35 of 
the 1999 the Code Pétrolier; as far as the Central African Republic is concerned, art 22 of the 
1993 the Code Pétrolier; as far as the Central African Republic is concerned, the domestic law 
uses the term concession of exploitation. 
505  See as far as Cameroon is concerned, art 2(j) of the 1999 the Code Pétrolier; as far as Chad is 
concerned, art 2 of the 2010 the Décret Fixant les Modalités d’Application de la Loi Relative aux 
Hydrocarbures; as far as Chad is concerned, art 2 of the 2010 the Ordonnance; as far as 
Congo-Brazzaville is concerned, art 17 of the 1994 the Code des Hydrocarbures; as far as 
Gabon is concerned, art 71 of the 2000 the Code Minier. 
506  Ibid. 
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The authorisation of exploitation is issued by Decree.507 The authorisation of exploitation 
covers a commercial and exploitable oil-field area. It confers to the oil company the exclusive 
right to operate at its sole risks and expenses in the area mentioned by the authorisation.508 
The oil company, holder of the authorisation of exploitation rights, has the right to the entirely 
or partly to dispose of the production according to the authorisation stipulations.509 This right 
does not allow ownership of the oil field to the oil company because the hydrocarbons cannot 
be mortgaged.510 However, the rights and obligations conferred by the authorisation of 
exploitation can be transferable and transmissible.511 The transfer and the transmission of 
the authorisation of the exploitation are subject to the consent of the Minister Responsible for 
the Hydrocarbons. 
 
The oil company, holder of the authorisation of exploitation rights, has the responsibility of 
undertaking relinquishment operations of the oil field before the termination of the 
authorisation.512 As well, the oil company must transfer all installations, fittings, and 
equipments to the State, if the State wishes to pursue the exploitation. This obligation is by 
the Ministry Responsible for the Hydrocarbons, without any compensation.513  
 
The period of validity of the authorisation exploitation varies the between 10 and 30 years, 
depending on the nature of the hydrocarbons. The authorisation of exploitation may be 
extended once.514 The oil company that wishes to renew the authorisation of exploitation 
must have fulfilled its obligations. It has to prove that it is competent to maintain the 
commercial production of hydrocarbons. The authorisation of exploitation may be terminated, 
it the oil company does not undertake work with diligence or if the exploitation has been 
                                                     
507  See as far as Cameroon is concerned, art 41 of the 1999 the Code Pétrolier; as far as Congo-
Brazzaville is concerned, art 19(3) of the 1994 the Code des Hydrocarbures; as far as Gabon is 
concerned, art 73 of the 2000 the Code Minier. 
508  See as far as Cameroon is concerned, art 37 of the 1999 the Code Pétrolier; as far as Chad is 
concerned, art 4(6) of the 2010 the Ordonnance; as far as Congo-Brazzaville is concerned, art 
19(1) of the 1994 the Code des Hydrocarbures; as far as Gabon is concerned, art 2 of the 1983 
the Réglementation des Activités de Recherche et d’Exploitation des Hydrocarbures. 
509  See as far as Cameroon is concerned, art 37 of the 1999 the Code Pétrolier. 
510  See as far as Cameroon is concerned, art 37 of the 1999 the Code Pétrolier. 
511  See as far as Cameroon is concerned, art 37(2) of the 1999 the Code Pétrolier; as far as 
Congo-Brazzaville is concerned, art 19(6) of the 1994 the Code des Hydrocarbures. 
512  See as far as Cameroon is concerned, art 44(1) of the 1999 the Code Pétrolier; as far as Chad 
is concerned, art 2 of the 2010 the Ordonnance; as far as Congo-Brazzaville is concerned, art 
25 of the 1994 the Code des Hydrocarbures. 
513  See as far as Cameroon is concerned, art 44(1) of the 1999 the Code Pétrolier. 
514  See as far as Cameroon is concerned, art 38 of the 1999 the Code Pétrolier; as far as Chad is 
concerned, art 4(6) of the 2010 the Ordonnance; as far as Congo-Brazzaville is concerned, art 
19(5) of the 1994 the Code des Hydrocarbures; as far as Gabon is concerned, art 2 of the 1983 
the Réglementation des Activités de Recherche et d’Exploitation des Hydrocarbures. 
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suspended during a certain period of time. The termination is enforced after formal notice. 
 
b  The joint venture agreements 
 
Inequalities raised by the classic concessions triggered a movement of renegotiations of 
agreements based on the participation of the State. The renegotiations were options better 
than nationalisation.515 The JVA is one of the PAs which plays a significant role in the resolve 
of increasing the participation of State in petroleum operations, such as exploration and 
exploitation.516 The JVAs have been clarified by Courts and scholars.517 
 
For certain scholars, the joint of venture is considered “as a form of partnership with 
international objectives, such as expectation of profit and limitation of risks”.518 For others, 
the joint venture is defined as a general agreement that is a strategic conglomerate between 
two or more unrelated enterprises or organisations engaging in a common undertaking with 
the hope of achieving common goals.519 There are several forms of JVAs operating in the 
petroleum sector: the non-corporation or the contractual joint venture, joint venture 
corporation and joint venture partnership. 
 
The first non-corporation related to the relationship of parties in defined and maintained by a 
legal document called “joint operating agreement” (JOA), which creates a committee.520 The 
JOA allows to the oil company the right to explore and develop operations under the 
supervision of the operating committee in which all co-venturers or shareholders are 
members.521 The JOA allows all committee members to vote according to their shares. The 
                                                     
515  Al-Emadi 2010 Georgetown Journal of International Law 645 650; Al-Attar and Osamah 2005 29 
OPEC Review: Energy Economics & related 243 245. Bindemann Production-Sharing 
Agreements: An Economic Analysis (1999) 1; Perrez 1996 Environmental Law 1 1-2. 
516  The concept of joint of venture originated as “commercial or maritime enterprise used for trading 
purposes” and it was developed with the concept of business rather than a legal one. See Al-
Emadi 2010 Georgetown Journal of International Law 645 655. 
517  The domestic Gabonese law does not provide provisions about the joint venture agreements. 
See as far as Equatorial Guinea is concerned, arts 8(v) and 22 of the 2006 the Hydrocarbons 
Law. It is the only law in the CAEMC, which mentions the joint venture agreement without giving 
more details of its regime. 
518  See Mikulska and Katarzyna State Participation in International Petroleum Agreements (2010) 
29. Available at: 
https://www.duo.uio.no/bitstream/handle/10852/22663/MonikaxMikulskaxPILxthesis.pdf?sequen
ce=1 (accessed 2014-11-24); Al-Emadi 2010 Georgetown Journal of International Law 645 655. 
519  See Al-Emadi 2010 Georgetown Journal of International Law 645 656; Radon 2005 Covering 
Oil: A reporter’s Guide to Energy and Development. Open Society Initiative, New York 65. 
520  See Mikulska and Katarzyna State Participation in International Petroleum Agreements 30; Al-
Emadi 2010 Georgetown Journal of International Law 645 662. 
521  See Al-Emadi 2010 Georgetown Journal of International Law 645 662. 
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JOA confers to the committee the right to control and manage the activities of the joint 
venture. Also the JOA provides the concept of ownership concerning the equipment, facility 
of the production and oil project between the State and the oil companies. 
 
In the non-corporation, the State is associated with the oil companies by means the direct 
participation of all oil development.522 The non-corporation is non-flexible and advantageous 
for the oil company. Indeed, the oil produced is sold by the committee, and the revenue is 
split according to the shares of each party. Each party obtains its benefit or dividend 
according to the JOA.523 Concerning the risk, the State and oil companies have unlimited 
liability because they are jointly and severally liable for their obligations.524 The non-
corporation entity is in practice utilised between the participants in the PSA.525  
 
The joint venture corporation is governed by the corporation law of the State.526 The joint 
venture corporation consists of creating an independent corporation that owns oil production. 
The State and the oil company are shareholders of the independent corporation. This type of 
joint venture is not advantageous to the State. Indeed, it is the independent corporation, 
which has direct access to the oil in contrast to the contractual joint venture that is more 
favourable.527 The ownership of each party is vested proportionally to the capital contributed 
by each party in the corporation. The oil-company right is limited by the law and the 
Government’s obligations. The parties receive their part of the profit from the sales of oil by 
the corporation. 
 
The independent corporation is constituted with a board of directors and a management 
corporation. In brief, the director is in charge of decisions, policies and strategies, whereas 
the management is responsible for the supervision of the director, operations and daily 
works. Consequently, shareholders do not have direct control of natural resources. In the 
joint venture corporation, the shareholders (States and oil companies) have limited liability 
regarding their capital or investment. 
 
                                                     
522  See Al-Emadi 2010 Georgetown Journal of International Law 645 662. 
523  See Mikulska and Katarzyna State Participation in International Petroleum Agreements 30; Al-
Emadi 2010 Georgetown Journal of International Law 645 656. 
524  See Al-Emadi 2010 Georgetown Journal of International Law 663. 
525  See White “Oil and Gas tax Guide for Africa 2013” 2013 PWC 27 27. Available at: 
http://www.pwc.com/en_GX/gx/oil-gas-
energy/publications/pdfs/pwc_oil_and_gas_tax_guide_for_africa_2013.pdf (accessed 2014-09-
16). 
526  See Al-Emadi 2010 Georgetown Journal of International Law 645 664. 
527  Ibid. 
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The joint venture partnership can take the form of an oral or written agreement. A written 
agreement is preferred over an oral one because every clause is clearly expressed in such a 
joint venture partnership. The joint venture partnership takes two forms. The first one 
consists of unlimited liability in which all parties are jointly and severally responsible for any 
debt.528 The second form of joint venture partnership consists of having an unlimited liability 
of one party, leaving the other with limited liability. The petroleum industry deals generally 
with the first-mentioned agreement, stating unlimited liability. 
 
The joint venture partnership confers on the parties the right of having direct access to the 
production of natural resources, the ownership of the equipment and facilities according to 
the scope of their capital contribution. The joint venture partnership in addition empowers 
with all parties the right to participate, manage and control the affairs, especially the minority 
partner, which must be protected against the majority partners.529  
 
The JVAs have several advantages and disadvantages for parties. As advantages, the 
Government is the partner of all oil companies; therefore it is able to share their experiences, 
technology and expertise in the management of petroleum operations. Furthermore, a 
consultation with each partner involved in the project is necessary before making any 
decisions relating to the execution of project. As disadvantages the Government and its 
partners share the liability for all negative consequences that affect the JVA.530  
 
c  The service agreements 
 
Amongst PAs which offer a greater control to the Government over the petroleum industry, 
there is the Service agreement. According to scholars, there are three forms of SAs: the risk 
service agreement, pure service agreement and the technical assistance agreement. The 
pure service agreement is a contract in which the State allows an oil company to perform a 
defined service during a certain period of time.531  
 
The service company investment is typically limited to the value of equipment, tools, and per
sonnel used to perform the service. In most cases, the service contractor's reimbursement is 
fixed by the terms of the agreement, with little mention to either project performance or mark
                                                     
528  See Al-Emadi 2010 Georgetown Journal of International Law 645 665. 
529  Bindemann Production-Sharing Agreements: An Economic Analysis (1999) 7. 
530  Radon 2005 Covering Oil: A reporter’s Guide to Energy and Development. Open Society 
Initiative 52 65. 
531  See Likosky “Contracting and Regulatory Issues in the Oil and Gas and Metallic Minerals 
Industries” 2009 18 Transnational Corporation 2 14. 
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et factors.532 All risks are taken by the State, and the remuneration of the oil company is 
based on the financial outcomes or not the production.533 
  
The technical assistant agreement is not sufficiently mentioned and by dealt with scholars. 
However, the technical assistant agreement is a contract in which the oil company receives a 
normal compensation because the Government allows it to perform a defined task. This 
agreement is beneficial to the State because the technology, the expertise and the capital 
resources of the oil company are at the disposition of the State.534 
  
The domestic laws of Gabon deal with the risk service agreement.535 The risk service 
agreement is a contract in which the State or the national oil company, has contracted the 
services of a qualified oil company to carry out on their behalf and exclusively, inside-
business in a defined area, the petroleum operations pertaining to research, and in case of 
commercially exploitable discoveries the oil company will exploit the oil deposit. Additionally, 
the oil company assumes at its own risk to finance of all petroleum operations, while it does 
not hold mining rights for hydrocarbons.536  
 
According to the risk service agreement, the oil company has the right to conduct exploration 
and exploitation operations. The risk service agreement must set a period for exploration, 
and if necessary, a period for exploitation in the event of a commercially viable discovery.537 
However, the State remains the owner of all natural resources, but the State reimburses the 
oil company for its costs of investment and its part of production. The State, in addition, pays 
the oil company remuneration in kind or cash.538 The service agreement is not too much 
different from the production sharing agreement. 
 
d  The production sharing agreements 
 
                                                     
532  See Glossary of Terms Used (No date) http://www.uh.edu/~dguo/glossary_of_terms_used.htm 
(accessed 2013-04-19). 
533  See Mikulska and Katarzyna State Participation in International Petroleum Agreements 35; 
Likosky 2009 Transnational Corporation 2 15. 
534  See Likosky 2009 Transnational Corporation 2 15. 
535  The legal regime of the risk service agreement is not clearly defined in the domestic law of 
Gabon as it is in the domestic law of the Central African Republic. See as far as Gabon is 
concerned, arts 3 of the 1983 the Réglementation des Activités de Recherche et d’Exploitation 
des Hydrocarbures, as far as the Central African Republic is concerned, arts 34-35 of the 1993 
the Code Pétrolier. 
536  See as far as the Central African Republic is concerned, art 34 of the 1993 the Code Pétrolier. 
537  Ibid. 
538  See as far as the Central African Republic is concerned, art 35 of the 1993 the Code Pétrolier. 
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The PSA history finds its roots in the independence and nationalistic emotions in Indonesia 
during 1966.539 The classic concessions were renegotiated because of their disadvantages to 
the State. The will of the State to have more access, control and ownership of natural 
resources and the hostility of the major oil companies brought changes which aroused 
resentment, followed by the refusal to conclude concessions between the State of Indonesia 
and the oil companies.540 The stagnation was not desirable for the two parties. Therefore, the 
PSA was necessary in bringing change in the petroleum industry. The PSA spread from 
Indonesia to the all continents and has become amongst the most common type of PAs.541 
 
The PSA is provided for in the domestic a law of the Gabon in which it is determined, 
similarly as basis of negotiation between parties.542 The PSA is defined as an contract in 
which the oil company agrees to carry out petroleum operations, at its sole risk and expense, 
on behalf of the State, with a share of petroleum produced from the contract-area determined 
as remuneration in the case of exploitation.543 The PSA is linked to the exploration licence.544 
 
Under the PSA, the State or national oil company on one hand, and on the other, the oil 
company, share the production of hydrocarbons according to the agreement stipulations. The 
oil company receives a part of the production as reimbursement for its expenditure 
investments. 545 These terms refer to “cost-oil” or “profit-oil”.546 
 
Firstly, the “cost-oil” is a part of total production of hydrocarbons, which is allocated to the oil 
                                                     
539  See Bindemann Production-Sharing Agreements: An Economic Analysis 1; Radon 2005 
Covering Oil: A reporter’s Guide to Energy and Development. Open Society Initiative 52 68. 
540  See Bindemann Production-Sharing Agreements: An Economic Analysis 1. 
541  Bindemann Production-Sharing Agreements: An Economic Analysis 1-2; Ashong 2009 CEPMLP 
Annual Review University of Dundee 1. 
542  See as far as Cameroon is concerned, arts 15-16 of the 1999 the Code Pétrolier; as far as the 
Central African Republic is concerned, art 34(3) of the 1993 the Code Pétrolier; as far as Chad 
is concerned, the Ordonnance portant Approbation du Contract Type de Partage de Production 
aux Fins des Opérations de Recherche; as far as Congo-Brazzaville is concerned, arts 35-39 of 
the 1994 the Code des Hydrocarbures; as far as Equatorial Guinea is concerned, art 13 of the 
2006 the Hydrocarbons Law; as far as Gabon is concerned, arts 3-6 of the 1983 the 
Réglementation des Activités de Recherche et d’Exploitation des Hydrocarbures. 
543  See as far as Chad is concerned, art 2 of the 2010 the Ordonnance.  
544  See as far as Cameroon is concerned, art 15(2) of the 1999 the Code Pétrolier; as far as Chad 
is concerned, art 4 of the 2010 the Ordonnance as far as Congo-Brazzaville is concerned, art 
35 of the 1994 the Code des Hydrocarbures. 
545  See as far as Cameroon is concerned, arte 16 of the 1999 the Code Pétrolier; as far as the 
Central African Republic is concerned, art 34(3) of the 1993 the Code Pétrolier; as far as Chad 
is concerned, arts 15-16 of the 2010 the Ordonnance; as far Congo-Brazzaville is concerned, 
art 35 of the 1994 the Code des Hydrocarbures. 
546  See as far as Cameroon is concerned, art 16 of the 1999 the Code Pétrolier; as far as Congo-
Brazzaville is concerned, art 35 of the 1994 the Code des Hydrocarbures; Ashong 2009 
CEPMLP Annual Review at University of Dundee 1 4-6. 
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company in order to reimburse its expenditure operations for the realisation of a petroleum 
business organisation.547 The negotiation of “cost-oil” is important for the oil company 
because it fixes the percentage of the share between the parties. However, the percentage of 
the share depends on each State and several petroleum operation characteristics, such as 
field expenses and work.548 This percentage may not be higher that the production 
determined by the agreement.549  
 
Secondly, the “profit-oil” is considered as the balance of the annual production of oil, after the 
deduction of the value of the removed part through the reimbursement fee (“cost-oil’) and 
proportional mining royalty.550 The domestic law of Gabon does provide the modalities of the 
split between the parties in consequence the law determining that it is as such in favour of 
the parties to PSA.551  
 
In the PSA, the ownership of natural resources remains in the control of the State. The oil 
company exploits and develops natural resources on behalf of the State. The financial risks 
are taken by the oil company in the exploration and development phases. The State has 
some risks, when is contributes in its capacity as holder of the consortium which has 
concluded a PSA.552  
 
5 1 2  SOUTH AFRICA  
5 1 2 1  PERMITS AND RIGHTS 
 
a  Reconnaissance permit 
 
                                                     
547  See as far as Congo-Brazzaville is concerned, art 35 of the 1994 the Code des Hydrocarbures; 
Bindemann Production-Sharing Agreements: An Economic Analysis 1; Ashong 2009 CEPMLP 
Annual Review at University of Dundee 1 2; Radon 2005 Covering Oil: A reporter’s Guide to 
Energy and Development. Open Society Initiative 52 69-70. 
548  The domestic laws of the CAEMC States (except in Congo-Brazzaville) do not provide a specific 
rate of percentage it at the appreciation of parties. 
549  The domestic law of Congo-Brazzaville provides a rate or percentage of 60%. The part of the 
production can be raised by 70% because of the importance of exploration, exploitation 
development, the utilization of expensive technology and the exceptional difficulties caused in a 
certain zone (deep sea), see as far as Congo-Brazzaville is concerned, art 35 of the 1994 the 
Code des Hydrocarbures. According the Gabonese Ministry Responsible of Hydrocarbons the 
production percentage varies according to the production per day of oil.  
550  See as far as Congo-Brazzaville is concerned, art 35 of the 1994 the Code des Hydrocarbures. 
551  See as far as Congo-Brazzaville is concerned, art 35 of the 1994 the Code des Hydrocarbures; 
Bindemann Production-Sharing Agreements: An Economic Analysis 1; Ashong 2009 CEPMLP 
Annual Review at University of Dundee 1 2; Radon 2005 Covering Oil: A reporter’s Guide to 
Energy and Development. Open Society Initiative 52 69-70. 
552  Radon 2005 Covering Oil: A reporter’s Guide to Energy and Development. Open Society 
Initiative, New York. 70. 
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The MPRDA indicates that “reconnaissance permit” means a permit issued in terms of 
section 75(1).553 In terms of section 1(r) of the Mineral and Petroleum Resources 
Development Amendment Act, the reconnaissance operation is defined as:  
 
“[A]ny operation carried out for or in connection with the search for a mineral or petroleum by 
geological, geophysical and photo-geological surveys and includes any remote sensing 
techniques, but does not include any prospecting or exploration operation. Operation other 
than acquisition and processing of new seismic data.”  
 
The reconnaissance permit is issued by the Minister of Mineral Resources when the 
applicant has fulfilled the requirements, such as having financial resources and the technical 
ability to conduct the proposed reconnaissance operation.554 The environmental authorisation 
is issued in order that the reconnaissance will not result in unacceptable pollution, ecological, 
degradation or damage to the environment.555 In terms of section 75(4) of the MPRDA, a 
reconnaissance permit is not exclusive,556 transferable557 and not renewable.558 
 
Additionally, a reconnaissance permit is valid for a period not exceeding one year.559 The 
holder of a reconnaissance permit must perform petroleum operations for or in connection 
with the exploration for or petroleum by means of geological, geophysical and photo-
geological surveys, as well as to include any remote-sensing techniques.560 However, the 
holder of a reconnaissance permit cannot perform any prospecting or exploration activities.561  
 
b  Technical co-operation permit 
 
The MPRDA indicates that “technical co-operation permit” means the technical co-operation 
permit issued in terms of section 77(1).562 A technical co-operation permit is issued by the 
minister of natural resources when the applicant has fulfilled the requirements, such having 
financial resources and the technical ability to conduct the proposed technical co-operation 
                                                     
553  See as far as South Africa is concerned, s 75(1) of the 2002 the MPRDA. 
554  See as far as South Africa is concerned, s 75(1)(a) of the 2002 the MPRDA substituted by s 54 
of the 2008 the MPRDAA.  
555  See as far as South Africa is concerned, s 75(1)(c) of the 2002 the MPRDA substituted by s 
54(c) of the 2008 the MPRDAA. 
556   See as far as South Africa is concerned, s 75(4)(c) of the 2002 the MPRDA. 
557   See as far as South Africa is concerned, s 75(4)(d) of the 2002 the MPRDA. 
558   See as far as South Africa is concerned, s 75(4)(e) of the 2002 the MPRDA. 
559   See as far as South Africa is concerned, s 75(4)(b) of the 2002 the MPRDA. 
560  See as far as South Africa is concerned, s 1 of the 2002 the MPRDA substituted by 1(r) of the 
2008 of the MPRDAA. 
561  See as far as South Africa is concerned, s 1(r) of the 2008 the MPRDAA. 
562  See as far as South Africa is concerned, s 1 definition of “technical co-operation permit" of the 
2002 the MPRDA. 
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study.563 In terms of section 77(4) of the MPRDA a technical co-operation permit is not 
transferable.564  
 
Moreover, the technical co-operation permit just as the reconnaissance permit is valid for a 
period not exceeding one year565 and is not renewable.566 However, the reconnaissance 
permit, differs from the technical co-operation permit in that it confers to its holder an 
exclusive right to apply for and be granted an exploration right over the area described in the 
permit, subject to certain terms and conditions.567  
 
The technical co-operation permit remains in force in spite of its expiry date, if the holder of a 
technical co-operation permit has lodged an application for an exploration right, until such 
time as the exploration right application is either granted or refused.568 The holder of a 
technical co-operation permit must actively perform a technical co-operation study in 
accordance with a technical co-operation work programme.569 As well, the work programme 
includes desk-top studies, but not any exploration or production activities.570 
 
c  Exploration right 
 
The MPRDA indicates that the “exploration right” means the right granted in terms of section 
80.571 The holder of the exploration right performs petroleum activities, which consist of the 
reprocessing of existing seismic data, acquisition and processing of the new seismic data or 
any activities in relation to defining a trap to be tested by drilling, logging and testing, 
including extended well testing with the intention of locating a discovery.572  
 
The exploration right is granted by the minister of natural resources when the applicant has 
fulfilled the requirements, such as financial resources and technical ability to conduct the 
proposed exploration operation optimally in accordance with the exploration work 
                                                     
563  See as far as South Africa is concerned, s 77(1)(a) of the 2002 the MPRDA. 
564  See as far as South Africa is concerned, s 77(4)(c) of the 2002 the MPRDA. 
565  See as far as South Africa is concerned, s 77(4)(b) of the 2002 the MPRDA. 
566  See as far as South Africa is concerned, s 77(4)(d) of the 2002 the MPRDA. 
567  See as far as South Africa is concerned, s 78(1) of the 2002 the MPRDA. 
568  See as far as South Africa is concerned, s 79(5) of the 2002 the MPRDA substituted by s 57(e) 
of the 2008 the MPRDAA. 
569  See as far as South Africa is concerned, s 78(2) of the 2002 the MPRDA. 
570  Oberholzer “Getting the Deal through Oil Regulation” (2013) Bowman Gilfillan Attorneys 
http://www.bowman.co.za/FileBrowser/ArticleDocuments/Getting-the-Deal-Through-Oil-
Regulation-2013.pdf (accessed 2014-08-04) 185. 
571  See as far as South Africa is concerned, s 1 of the 2002 the MPRDA. 
572  See as far as South Africa is concerned, s 1(r) of the 2008 the MPRDAA. 
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programme.573 It is necessary to mention that exploration rights or an interest therein can be 
transferred with the consent of the Minister.574 The Exploration right is granted for a period 
not exceeding three years,575 and in terms of section 81 of the MPRDA, the holder of the 
exploration right has an exclusive right to apply for a renewal of the right. 
 
Any holder of an exploration right who wishes to apply to the Minister for the renewal of an 
exploration right must lodge the application according to the procedure described by the 
law.576 More than this, the application must indicate the reasons and period for which the 
renewal is required;577 the application must be accompanied by a detailed report reflecting 
the exploration results,578 the interpretation thereof and the exploration expenditure 
incurred,579 a report reflecting the extent of compliance with the requirements of the approved 
environmental management programme, the rehabilitation to be completed and the 
estimated cost,580 as well as a detailed exploration work programme for the renewal 
period.581  
 
In accordance with the terms and conditions above, the Minister grants the renewal of an 
exploration right if the application of the exploration right is not in contravention of any 
relevant provision of this Act or any other law;582 exploration work programme583 and 
requirements of the approved environmental authorisation.584 This right may be renewed for 
a maximum of three periods, not exceeding two years each.585 It must be noted that in the 
event where the holder of an exploration has lodged an application for renewal, the 
exploration right remains in force until such time that the application has been granted or 
refused.586 As a compulsory stipulation, in an event of renewing an exploration right, a certain 
amount is to be paid for relinquishment of the exploration, unfortunately the relinquishment 
                                                     
573  See as far as South Africa is concerned, s 80(1)(a)(b) of the 2002 the MPRDA. 
574  See as far as South Africa is concerned, ss 11 (s 11(4) substituted by s 8(b) of Act 49 of 2008) 
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577  See as far as South Africa is concerned, s 81(2)(a) of the 2002 the MPRDA. 
578  See as far as South Africa is concerned, s 81(2)(b) of the 2002 the MPRDA. 
579  See as far as South Africa is concerned, s 81(2)(b) of the 2002 the MPRDA. 
580  See as far as South Africa is concerned, s 81(2)(c) of the 2002 the MPRDA. 
581  See as far as South Africa is concerned, s 81(2)(d) of the 2002 the MPRDA. 
582  See as far as South Africa is concerned, s 83(a) of the 2002 the MPRDA. 
583  See as far as South Africa is concerned, s 5(A) of the 2008 the MPRDAA; s 1 of the 2008 the 
NEMA. 
584  See as far as South Africa is concerned, s 83(c) of the 2002 the MPRDA. 
585  See as far as South Africa is concerned, s 81(4) of the 2002 the MPRDA. 
586  See as far as South Africa is concerned, s 81(5) of the 2002 the MPRDA. 
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percentage is not provided by the MPRDA.587 
 
The holder of an exploration right has also the exclusive right to apply for and be granted a 
production right in respect of the petroleum and the exploration.588 The holder of an 
exploration right must lodge such right for registration at the Mining Titles Office within 30 
days of the date on which the right may become effective; or is renewed in terms of section 
60 of the MPRDAA.589  
 
d  Production right 
 
The MPRDA indicates that the “production right” means a right granted in terms of section 
84.590 A production right is granted by the Minister of natural resources when the applicant 
has fulfilled the requirements, such as the expected financial resources and the technical 
ability to conduct the proposed production operation optimally.591 The holder of a production 
right performs petroleum activities referring to production activities or matters in relation to 
the exploration appraisal, development and production of petroleum.592 The production right 
is transferable and in regard to holder, it is important to mention that production right (like an 
exploration right) or an interest therein can be transferred with the consent of the Minister of 
Mineral Resources.593 The holder of a production right has an exclusive right to apply for a 
renewal of thereof, over the area described in the production right agreement.594  
 
Any holder of a production right who wishes to apply to the Minister for the renewal of an 
exploration right must lodge the application according to the procedure described by the law 
(see chapter 4). Moreover, the application must indicate the reasons and period for which the 
                                                     
587  See as far as South Africa is concerned, s 43(4) of the 2002 the MPRDA substituted by s 34(d) 
of the 2008 the MPRDAA. 
588  See as far as South Africa is concerned, s 82(1)(b) of the 2002 the MPRDA.  
589  See as far as South Africa is concerned, s 82(2)(a) of the 2002 the MPRDA substituted by s 60 
of the 2008. 
590  See as far as South Africa is concerned, s 1 of the 2002 the MPRDA. 
591  See as far as South Africa is concerned, s 84 (1)(a) of the 2002 the MPRDA. 
592  See as far as South Africa is concerned, s 1(a) of the 2013 the MPRDA Bill will points out: 
“appraisal operations” means any operation, study, activity to appraise and evaluate the extent 
and volume of petroleum within a discovery made by the holder in the exploration area for 
purposes of determining whether the discovery is in such quantities as will permit the economic 
development thereof on its own or in combination with other existing discoveries as part of a 
unitized development. Oberholzer 
http://www.bowman.co.za/FileBrowser/ArticleDocuments/Getting-the-Deal-Through-Oil-
Regulation-2013.pdf 185. 
593  See as far as South Africa is concerned, ss 11 and 86(1)(c) of the 2002 the MPRDA. (s 11(4) 
substituted by s 8(b) of the 2008 the MPRDAA. 
594  See as far as South Africa is concerned, s 86(1)(a) of the 2002 the MPRDA 
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renewal is required; the application must be accompanied by a detailed report reflecting the 
production results, the interpretation thereof and the production expenditure incurred; a 
report reflecting the extent of compliance with the requirements of the approved 
environmental management programme,595 the rehabilitation to be completed and the 
estimated cost thereof; and include a detailed production work programme for the renewal 
period.  
 
The production right is granted for an initial period not exceeding 30 years.596 A production 
right may be renewed for further periods, each period not exceeding 30 years.597 The 
maximum number of renewals permitted is not provided by the MPRDA nor the relevant 
regulations. It must be noted that, in the event where the holder of a production right has 
lodged an application for renewal, the production right remains in force until such time that 
the application has been granted or refused.598 
 
A production right comes into effect on the date on which the environmental management 
programme is approved.599 The holder of the production right has the obligation to 
commence with production operations within one year from the date on which the production 
right becomes effective or such extended period as the Minister of Mineral Resources may 
authorise; and comply with the environmental management programme and the social and 
labour plan. The holder of a production right must lodge such right for registration at the 
Mining Titles Office within 30 days of the date on which the right may become effective; or is 
renewed in terms of section 85(3).600 
 
5 1 2 2  PETROLEUM AGREEMENTS  
 
a  Joint operating agreement (JOA)  
 
The MPRDA does not mention the JOA. Some provisions relating to the JOA is provided in 
the MPRDA Bill. In terms of section 65 of the MPRDA Bill,601 it will be indicated that: “The 
                                                     
595  See as far as South Africa is concerned, ss 5(a)(b) of the 2014 the National Environmental 
Management Laws Amendment Act (NEMLAA), 2014 which amend s 24N of the 2008 the 
NEMA. 
596  See as far as South Africa is concerned, s 84(4) of the 2002 the MPRDA. 
597  See as far as South Africa is concerned, s 84(4) of the 2002 the MPRDA. 
598  See as far as South Africa is concerned, s 85(5) of the 2002 the MPRDA. 
599  See as far as South Africa is concerned, s 84(5) of the 2002 the MPRDA. 
600  See as far as South Africa is concerned, s 86(2) of the 2002 the MPRDA. 
601  See as far as South Africa is concerned, s 65 of the 2013 the MPRDA Bill, which will be inserted 
as 86A after s 86 of the 2002 the MPRDA.  
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State shall upon acquiring interest in terms of subsections (1) and (2) enter into a JOA with 
the operating petroleum company.”602 According to the practice some companies or other 
legal entities will be enabled to enter into joint activities through unincorporated joint venture 
associations which do not constitute partnerships.603 The State will be allowed to a 
corresponding percentage of voting rights to the interest held in such JOAs.604 On behalf of 
the State, the Minister will appoint two representatives to the joint-project committee of the 
exploration or production operation to represent the interest of the State.605 
 
Into a JOA which governs the contractual relationship between the parties, the joint venturers 
each hold complete interests in a right. The JOA points will stress the appointment of the 
operator, the duties and responsibilities of the operator and the allocation of costs and profits. 
It will be jointly submitted with an application for petroleum right or jointly submitted as a bid 
during a bidding round by the joint venture partners. “The Minister’s consent must be 
obtained should a holder of petroleum right wish to assign all of, or a participating interest in, 
its petroleum right to a third party. The assignee will have to establish its technical and 
financial ability to carry out and comply with the obligations and terms and conditions of the 
right”.606 
 
b  Production sharing agreement 
 
The PSA will also be introduced by the MPRDA Bill without any explanation of its legal 
regime. The MPRDA Bill will define the PSA as “an agreement between the State and the 
petroleum company on how the extracted resource will be shared between the State and the 
petroleum company.”607 In relation to the State participation, the MPRDA Bill will describe that 
the right of the State to participate in petroleum development regarding exploration and 
production operations, will include free-carried interest and may include PSAs in production 
operations.608 
 
                                                     
602  See as far as South Africa is concerned, s 65 of the 2013 the MPRDA Bill, which will be inserted 
as 86A after s 86 of the 2002 the MPRDA. 
603  See as far as South Africa is concerned, s 65 of the 2013 MPRDA Bill, which should be inserted 
as s 86A after s 86 of the 2002 the MPRDA. 
604  See as far as South Africa is concerned, s 65(4) of the 2013 the MPRDA Bill. 
605  See as far as South Africa is concerned, s 65 of the MPRDA Bill, which will be inserted as s 
86A(5) of the 2002 MPRDA. 
606  See as far as South Africa is concerned, s 65 of the 2013 MPRDA Bill, which will be inserted as 
86A after s 86 of the 2002 the MPRDA. 
607  See as far as South Africa is concerned, s (1)(v) of the 2013 the MPRDA Bill. 
608  See as far as South Africa is concerned, s (1)(zA) of the 2013 the MPRDA Bill. 
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In terms of the section 65 of the MPRDA Bill will indicate that the State participation in 
exploration and production rights, where the State will be automatically entitled to 20% free-
carried interest in all petroleum rights. Furthermore, the State will be allowed to a further 
participation interest at an agreed price, or in the form of PSAs.609 This clause will have 
several impacts pertaining to the granting an unlimited participation interest in the right(s) of 
the State. It is not clarified what “an agreed price” means or how a deadlock will be broken 
where the State is “entitled” to an interest, but cannot agree with the exploration company in 
question on a price for that interest.610 It is also not clear if the right-holder would also be 
liable for royalties under the Mineral and Petroleum Resources Development Royalty Act, 
2008 as amended.611 The lack of clarity of the JOA and the PSA in South Africa pertaining to 
how the State-rights participation will be exercised creates uncertainty and risk for 
investors.612  
 
5 2  IMPACTS OF PETROLEUM AGREEMENTS ON DEVELOPMENT IN GABON 
AND SOUTH AFRICA 
5 2 1  TECHNICAL ABILITY AND DEVELOPMENT 
 
a  Gabon 
 
The oil company has the obligation to submit to the Ministry Responsible for the 
Hydrocarbons a work programme.613 However, there is no clear explanation of what the work 
programme is in the Gabonese law. In order to understand what a work programme consists 
of, the discussion of several scholars must be considered. Resulting from the outcomes of 
these discussions, the submission of a work programme is important to prevent the oil 
company from delaying petroleum operations.614 Furthermore, the work programme obliges 
                                                     
609  Wentzel, Kingston and Veeran “The Mineral and Petroleum Resources Development 
Amendment Bill 2013 is passed by the National Assembly” Oil & Gas E-Alert 1 
http://documents.lexology.com/76e47159-9efa-43b9-b526-8ed21735f1b0.pdf#page=1 
(accessed 2014-08-05). 
610  Ibid. 
611  Ibid. 
612  Andrew Lane “Strategic Considerations for the MPRDA Amendment Bill Preparing for impact” 
2014 Deloitte 1 7 http://www2.deloitte.com/content/dam/Deloitte/za/Documents/energy-
resources/ZA_MPRDA_StrategicConsiderations_15072014.pdf (accessed 2014-08-05). 
613  See as far as Cameroon is concerned, art 12 of the 1999 the Code Pétrolier; as far as the 
Central African Republic is concerned, art 14 of the 1993 the Code Pétrolier; as far as Chad is 
concerned, art 2 of the 2010 the Décret fixant les Modalités d’Application de la Loi Relative aux 
Hydrocarbures; as far as Congo-Brazzaville is concerned, arts 10 and 19 of the 1994 the Code 
des Hydrocarbures; as far as Equatorial Guinea is concerned, art 34 of the 2006 the 
Hydrocarbons Law; as far as Gabon is concerned, art 3 of the 1983 the Réglementation des 
Activités de Recherche et d’Exploitation des Hydrocarbures. 
614  See Mikulska and Katarzyna State Participation in International Petroleum Agreements 46. 
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the operator to continue all petroleum operations, even those that it considers expensive.615 
The date of submission and the duration of the work programme depend on the type of 
agreement.616 
 
At the first stage (exploration, exploitation and production), the work programme requires a 
period, which consists of geological study, the collection, the analysis, and interpretation of 
data.617 At the second stage, when the data confirm the presence of hydrocarbons, the co-
contractor commences the construction of installation, drilling and accessory work.618 Certain 
domestic laws of some of the CAEMC States indicate the types of accessory work and 
infrastructures, which are necessary for the petroleum operations and the development 
thereof. 
 
Among these accessory works and infrastructures are: the establishment and operation of 
power plants, substations, power lines, buildings for housing, recreation, health-care and 
education of staff and their families; the establishment or improvement of all means of 
communication, including roads, railways, airstrips, river ports; restoration and operation 
regarding storage and stockpiling of materials, equipment, products and wastes, as well as 
the realisation of facilities for the elimination of pollution; the water wells, pipelines and other 
works for the water supply for petroleum operations and personal conveyances; and 
construction or installation of telecommunications systems and conducting relief works.619 
 
For the realisation of the work programme, the State has the obligation to set land available 
to the oil company.620 There is no problem of this obligation, when the work must be done 
offshore. Onshore petroleum operations usually require some expropriations for public utility 
                                                     
615  See Radon 2005 Covering Oil: A reporter’s Guide to Energy and Development. Open Society 
Initiative 52 78.  
616  See as far as Equatorial Guinea is concerned, art 34 of the 2006 the Hydrocarbons law. 
617  See Akohou Exploitation Pétrolière en Mer et Droit International: Aspects Juridiques et 
Environnementaux pour les Etats Côtiers du Golfe de Guinée (2007-2008) 26. 
618  See Akohou Exploitation Pétrolière en Mer et Droit International: Aspects Juridiques et 
Environnementaux pour les Etats Côtiers du Golfe de Guinée (2007-2008) 26. 
619  See as far as Cameroon is concerned, arts 56-57 of the 1999 the Code Pétrolier; as far as the 
Central African Republic is concerned, art 46 of the 1993 the Code Pétrolier; as far as Chad is 
concerned, arts 5-6 of the 2010 the Ordonnance; as far as Congo-Brazzaville is concerned, art 
26 of the 1994 the Code des Hydrocarbures; as far as Equatorial Guinea is concerned, art 93 of 
the 2006 the Hydrocarbons Law; as far as Gabon is concerned, arts 127-129 of the 2000 the 
Code Minier. 
620  Morgan “Mineral Title Management-the Key to Attracting Foreign Mining Investment in 
Developing Countries?” December 2002 111 Applied Earth Science: Transactions of the 
Institution of Mining & Metallurgy 168. 
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which could cause problems for national communities.621 PAs require that the oil company 
should supply domestic needs. The oil company has the obligation to employ and train 
citizens on the one hand, and on the other, to supply domestic needs through its production. 
By performing petroleum operations, the oil company must observe priority by employing the 
citizens of the host State.622 The laws do not specify the positions; it is just indicated that 
those employees must be qualified for the job. 
 
Furthermore, the contractor has the obligation to establish a programme, which finances and 
trains its employees.623 This programme must commence from the beginning of the 
petroleum operations. The domestic law of Gabon provides that the oil company trains 
citizens that they fit into all the positions, especially those which are occupied by 
foreigners.624 Moreover, the oil-company holder of PA must give preference to the local 
companies for all works of construction, supply operations and provision of services.625  
 
Secondly, the oil company has the obligation to supply the local market. Indeed, in case of a 
commercially profitable discovery, the oil company channels a portion of the production to the 
local market of the State. The channeling of this part depends on the quantity of 
hydrocarbons from the contractual area, the total hydrocarbon production and the share that 
goes to the State. Once the need of the local market is satisfied, the holder of the PA can 
                                                     
621  See as far as Cameroon is concerned, arts 54-55 of the 1999 the Code Pétrolier; as far as the 
Central African Republic is concerned, arts 46-48 of the 1993 the Code Pétrolier; as far as Chad 
is concerned, arts 5-12 of the 2007 the Ordonnance; as far as Congo-Brazzaville is concerned, 
art 24 and 19 of the 1994 the Code des Hydrocarbures; as far as Equatorial Guinea is 
concerned, art 29 of the 2006 the Hydrocarbons Law; as far as Gabon is concerned, arts 127-
128 of the 2000 the Code Minier. 
622  See, as far as Cameroon is concerned, art 77 of the 1999 the Code Pétrolier; as far as the 
Central African Republic is concerned, art 60 of the 1993 the Code Pétrolier; as far as Chad is 
concerned, art 36 of the 2010 the Décret Fixant les Modalités d’Application de la Loi Relative au
x Hydrocarbures; as far as Congo-Brazzaville is concerned, art 21 of the 1994 the Code des 
Hydrocarbures; as far as Equatorial Guinea is concerned, arts 92-93 of the 2006 the 
Hydrocarbons Law; as far as Gabon is concerned, art 198 of the 2000 the Code Minier. 
623  See as far as Cameroon is concerned, arts 12(l) and 77 of the 1999 the Code Pétrolier; as far 
as the Central African Republic is concerned, arts 59-60 of the 1993 the Code Pétrolier; as far 
as Chad is concerned, art 36 of the 2010 the Décret Fixant les Modalités d’Application de la Loi 
Relative aux Hydrocarbures; as far as Congo-Brazzaville is concerned, art 21 of the 1994 the 
Code des Hydrocarbures; as far as Equatorial Guinea is concerned, arts 92-93 of the 2006 the 
Hydrocarbons Law; as far as Gabon is concerned, art 198 of the 2000 the Code Minier. 
624  See as far as Gabon is concerned, art 18 of the 1975 the Réglementation des Activités de 
Recherche et d’Exploitation Pétrolière. 
625  See as far as Cameroon is concerned, art 76 of the 1999 the Code Pétrolier; as far as the 
Central African Republic is concerned, art 59 of the 1993 the Code Pétrolier; as far as Chad is 
concerned, art 36 of the 2010 the Décret Fixant les Modalités d’Application de la Loi Relative au
x Hydrocarbures; as far as Congo-Brazzaville is concerned, art 22 of the 1994 the Code des 
Hydrocarbures; as far as Equatorial Guinea is concerned, arts 92-93 of the 2006 the 
Hydrocarbons Law; as far as Gabon is concerned, art 197 of the 2000 the Code Minier. 
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freely dispose of his part.626 
 
b  South Africa  
 
As far as South Africa is concerned, the MPRDA mentions many work programmes. Only the 
programmes in relation to the upstream sector will be examined briefly.627 Amongst the work 
programmes defined by the petroleum legislation of South Africa, there are the exploration 
work programme and the appraisal work programme.628 
 
In terms of the MPRDA, the exploration work programme entails the approved exploration 
work programme, indicating the petroleum operations to be conducted on the exploration 
area during the validity of the exploration right, including the details regarding the exploration 
activities, phases, equipment to be used and estimated expenditures of the different 
exploration activities and phases.629 The Technical co-operation work programme includes 
desk-top studies but not any exploration or production activities.630 
 
The holder of a PA must own financial resources and the technical ability to conduct the 
proposed work programme optimally, and its expenditure must be in line with the work 
                                                     
626  See as far as Cameroon is concerned, art 79 of the 1999 the Code Pétrolier. as far as the 
Central African Republic is concerned, art 62 of the 1993 the Code Pétrolier; as far as Chad is 
concerned, art 68 of the 1995 the Code Minier; as far as Chad is concerned, art 71 of the 1995 
the Code Minier; as far as Congo-Brazzaville is concerned, art 21 of the 1994 the Code des 
Hydrocarbures; as far as Equatorial Guinea is concerned, arts 92-93 of the 2006 the 
Hydrocarbons Law; as far as Gabon is concerned, art 197 of the 2000 the Code Minier. The 
percentage to supply the local market of Gabon is up to 15% of the production. The Gabonese 
State reimburses the oil company according to the stipulations of contractual clause. 
627  There are the prospecting work programme, the mining work programme, technical co-
operation work programme, exploration work programme, appraisal work programme (indicated 
by the MPRDA Bill) and production work programme. All of these work programmes cannot be 
studied in detail. 
628  The petroleum legislation of South Africa defines the appraisal work programme and the 
exploration work programme amongst the other work programmes above. The difference 
between the appraisal work programme and the exploration work programme lies in the 
difference of activities. See as far as South Africa is concerned, s 1(a) of the 2013 the MPRDA 
Bill which will point out: “appraisal work programme” means the approved appraisal work 
programme, indicating the operations to be conducted in the appraisal area during the validity of 
the exploration right, including (a) the details regarding the appraisal activities, phases, 
equipment to be used; and (b) estimated expenditures for the different appraisal activities and 
phases. 
629   See as far as South Africa is concerned, s 1(r) of the 2008 the MPRDAA. 
630  See each petroleum agreement which requires a work programme has its own work programme 
regarding the activities concerned. As far as South Africa is concerned, ss 78(2)(a), 80(1)(a), 
80(1)(b), 84(1)(a) and 84(1)(b) of the 2002 the MPRDA; Oberholzer 
http://www.bowman.co.za/FileBrowser/ArticleDocuments/Getting-the-Deal-Through-Oil-
Regulation-2013.pdf 185. 
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programme.631 In order to perform petroleum activities profitably the holder of a PA must 
expand the opportunities for HDPs, promote and provide employment and advance the 
social and economic welfare of South Africa. Many statutes govern the employment 
relationship and the petroleum industry in South Africa.632 In terms of section 100 of the 
MPRDA, as amended by section 70 of MPRDAA, it is provided that:  
 
“To ensure the attainment of the Government’s objectives of redressing historical, social and 
economic inequalities as stated in the Constitution, the Minister must within six months from the 
date on which this Act takes effect develop a broad-based socio-economic empowerment Charter 
that will set the framework for targets and time table for effecting the entry into and active 
participation of historically disadvantaged South Africans into the mining industry, and allow such 
South Africans to benefit from the exploitation of the mining and mineral resources and the 
beneficiation of such mineral resources.”633 
 
The Broad-Based Black Economic Empowerment Act 53 of 2003, as amended by the Broad-
Based Black Economic Empowerment Amendment Act 46 of 2013, establishes a legal 
framework for the promotion of black economic empowerment. The Broad-Based Black 
Economic Empowerment Act is known as the Mining Charter. The Mining Charter seeks to 
achieve amongst its objectives: “To utilise and expand the existing skills base for the 
empowerment of HDSA and to serve community”634 and “to promote employment and 
advance the social and economic welfare of mine communities and major labour sending 
areas.”635 The Mining Charter targeted a minimum of 26% ownership as economic 
participation of HDSAs by 2014.636 The new target will be implemented with the new coming 
laws and regulations by 2015. 
The Mining Charter also refers to many elements, such as the procurement and enterprise 
development that involves the opportunity to expand economic growth and allow creation of 
decent jobs;637 Beneficiation (not exceeding 11%);638 Employment equity (minimum target 
40% of HDSA demographic representation by 2014);639 Human resources development;640 
                                                     
631  See as far as South Africa is concerned, ss 78(2)(a), 80(1)(a), 80(1)(b), 84(1)(a) and 84(1)(b) of 
the 2002 the MPRDA. 
632  See as far as South Africa is concerned s 23 of the of 1996 the Constitution; Labour Relations 
Act 66 of 1995 (LRA) which regulates the employer-employee relationship in South Africa and 
the Basic; Conditions of Employment Act 75 of 1997 (BCEA), which sets out standard 
conditions of employment; the Unemployment Insurance Act 63 of 2001 and Occupational 
Injuries and Diseases Act 130 of 1993. 
633  See as far as South Africa is concerned, s 70 of the 2008 the MPDRAA which substituted s 
100(a) of the 2002 the MPRDA. 
634  See as far as South Africa is concerned, s 1(c) the 2010 of the Amendment Mining Charter. 
635  See as far as South Africa is concerned, s 1(d) the 2010 of the Amendment Mining Charter. 
636  See as far as South Africa is concerned, s 2(1) the 2010 of the Amendment Mining Charter. 
637  See as far as South Africa is concerned, s 2(2) the 2010 of the Amendment Mining Charter. 
638  See as far as South Africa is concerned, s 2(3) the 2010 of the Amendment Mining Charter. 
639  See as far as South Africa is concerned, s 2(4) the 2010 of the Amendment Mining Charter. 
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Mine community development determining that the company must consult, collaborate, 
conduct assessment in the best manner and identify project within analysis for the 
community;641 Housing and living conditions;642 Sustainable and growth of the industry;643 
and Reporting (Monitoring and Evaluation)644  
Being aware that South Africa does not have sufficient skilled workers required by the 
petroleum industry, the organised industry and the Government work together in addressing 
skills gap among HDSAs.645 Currently, the petroleum industry, in accordance with the 
Charter for the South African Petroleum and Liquid Fuels Industry on Empowering 
Historically Disadvantaged South Africans in the Petroleum and Liquid Fuels Industry, which 
prescribes that it must be reserve a 9% participating interest (which in practice became 10%) 
for HDSAs is tasked with such a mission.646  
 
“The State’s interest (at a minimum of 10%), together with the increased HDP interest of 
26%, reduces the percentage interest available to local and international oil companies and 
may prejudice investment in the South African oil and gas industry in terms of the Bill, a 
listed company, holding an oil and gas right or an interest therein, or that holds an interest in 
a company that holds an oil and gas right or an interest therein, may not alienate any interest 
in the company without the prior written consent of the Minister. In practice most listed 
companies hold their South African oil and gas assets through a subsidiary. This amendment 
will place undue trading restrictions on listed companies.”647 
 
In combination with the Mining Charter, the submission of a Social and Labour Plan (SLP) is 
required as pre-requisite for granting PAs.648 According to section 2 of the 2010 the Revised 
Social and Labour Plan Guidelines, the company must provide information regarding the nu
mber of employees who will participate to the project.649 The guideline explains that the huma
n resource development programme ensures development of requisite skills.650 Moreover, 
                                                                                                                                                                     
640  See as far as South Africa is concerned, s 2(5) the 2010 of the Amendment Mining Charter. 
641  See as far as South Africa is concerned, s 2(6) the 2010 of the Amendment Mining Charter. 
642  See as far as South Africa is concerned, s 2(7) the 2010 of the Amendment Mining Charter. 
643  See as far as South Africa is concerned, s 2(8) the 2010 of the Amendment Mining Charter. 
644  See as far as South Africa is concerned, s 2(9) the 2010 of the Amendment Mining Charter. 
645  See as far as South Africa is concerned, s 100(a) of the 2002 the MPRDA substituted by s 70 of 
the 2008 the MPDRAA. The Department of Minerals and Energy “Charter for the South African 
Petroleum and Liquid Fuels Industry: Empowering Historically Disadvantaged South Africans” 2 
November 2002 
http://www.energy.gov.za/files/esources/pdfs/energy/liquidfuels/energy_liquid_charter.pdf 
(accessed 2014-08-05). 
646  Oberholzer http://www.bowman.co.za/News-Blog/Blog/Mineral-and-Petroleum-Resources-
Development-Draft.  
647  Ibid. 
648  See as far as South Africa is concerned, s 23(e) of the 2002 the MPRDA substituted by s 19(b) 
of the 2008 the MPRDAA. 
649  See as far as South Africa is concerned, s 2.1 of the Revised Social and Labour Plan 
Guidelines. 
650  See as far as South Africa is concerned, s 3 of the 2010 the Revised Social and Labour Plan 
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SLP must determine a detailed skills development plan that outlines how the mine or producti
on operation intends to offer employees development of requisite skills in respect of learners
hips, bursaries (of core and critical skills), artisans, Adult Basic Education and Training (ABE
T).651  
 
In brief, the SLP must contain the career progression (path) plan,652 the mentorship plan;653 t
he bursary and internship plan in order to build capacity in various skills.654 The SLP must als
o provide the social economic background of the community.655 Amongst the multiple domain
s contained in the SLP in regard to the social background of the community, it can be indicate
d domains, such as the key economy activities,656 the negative impact of the operation,657 the 
infrastructures and the poverty eradication development plan,658 the development projects659 
(infrastructure projects660 and income generating projects)661 and measures to address housi
ng and living conditions.662 
  
5 2 2  FINANCIAL RESOURCES AND DEVELOPMENT 
5 2 2 1  GABON 
 
A co-contractor of the State holder of a PA is subject to the payment of taxes. This section 
will examine briefly the most common types of taxes applicable in Gabon. The domestic laws 
deal with the royalties, the income tax, and bonuses. This section must not deal with 
exonerations and custom duties. Two types of royalties are provided: The royalty for surface 
                                                                                                                                                                     
Guidelines. 
651  See as far as South Africa is concerned, s 3.2 of the 2010 the Revised Social and Labour Plan 
Guidelines. 
652  See as far as South Africa is concerned, s 3.4 of the 2010 the Revised Social and Labour Plan 
Guidelines. 
653  See as far as South Africa is concerned, s 3.5 of the 2010 the Revised Social and Labour Plan 
Guidelines. 
654  See as far as South Africa is concerned, s 3.6 of the 2010 the Revised Social and Labour Plan 
Guidelines. 
655  See as far as South Africa is concerned, ss 4 and 4.1 of the 2010 the Revised Social and 
Labour Plan Guidelines. 
656  See as far as South Africa is concerned, s 4.2 of the 2010 the Revised Social and Labour Plan 
Guidelines. 
657  See as far as South Africa is concerned, s 4.3 of the 2010 the Revised Social and Labour Plan 
Guidelines. 
658  See as far as South Africa is concerned, s 4.4 of the 2010 the Revised Social and Labour Plan 
Guidelines. 
659  See as far as South Africa is concerned, s 4.5. of the 2010 the Revised Social and Labour Plan 
Guidelines. 
660  See as far as South Africa is concerned, s 4.5.1 of the 2010 the Revised Social and Labour 
Plan Guidelines. 
661  See as far as South Africa is concerned, s 4.5.2 of the 2010 the Revised Social and Labour 
Plan Guidelines. 
662  See as far as South Africa is concerned, s 4.7 of the 2010 the Revised Social and Labour Plan 
Guidelines. 
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rental and the proportional royalty. 
 
a  Royalty for surface rental and the proportional royalty 
 
The domestic law of Gabon does not provide a definition of the royalty for surface rental. But 
according to the provisions included in the different domestic laws of the CAEMC States, it 
seems that the royalty for rental is a tax paid by the oil company, holder of a PA to the State 
due to its surfaces used.663 The payment of this royalty for surface rental is annual while the 
oil company pays a rental based the number of square meters that it exploits. The amount of 
this royalty rental is determined by the laws or PAs. The amount of the royalty rental 
increases each year according to the rate determined by the State.664 
 
Secondly, the proportional royalty is not defined by the domestic laws of Gabon. However, 
the oil company, holder of a PA, is due to pay proportional royalty, which is based on the 
production of the hydrocarbon field.665 The rate of payment indicates that this proportional 
royalty varies between 12% and 17% and it is determined by the PA.666 These royalties have 
in common that they may be paid in cash or in kind, depending on the PA stipulations. 
 
b  Corporation income tax, withholding taxes and bonuses 
 
                                                     
663  See as far as Cameroon is concerned, arts 91-92 of the 1999 the Code Pétrolier; as far as the 
Central African Republic is concerned, arts 65-66 of the 1993 the Code Pétrolier; as far as Chad 
is concerned, arts 87-88 and 95-96 of the 2010 the Fixant les Modalités d’Application de la Loi 
Relative aux Hydrocarbures; as far as Congo-Brazzaville is concerned, art 54-55 of the Code de 
Hydrocarbures; as far as Equatorial Guinea is concerned, art 57 of the 2006 the Hydrocarbons 
Law; as far as Gabon is concerned, arts 5-6 of the 1975 the Réglementation des Activités de 
Recherche et d’Exploitation Pétrolière. 
664  See as far as Cameroon is concerned, arts 91-92 of the 1999 the Code Pétrolier; as far as the 
Central African Republic is concerned, art 66 of the 1993 the Code Pétrolier; as far as Chad is 
concerned, arts 87-88 and 95-96 of the 2010 the Fixant les Modalités d’Application de la Loi Rel
ative aux Hydrocarbures; as far as Congo-Brazzaville is concerned, art 55 of the Code de 
Hydrocarbures; as far as Equatorial Guinea is concerned, art 57 of the 2006 the Hydrocarbons 
Law; as far as Gabon is concerned, art 6 of the 1975 the Réglementation des Activités de 
Recherche et d’Exploitation Pétrolière. 
665  See as far as Cameroon is concerned, arts 91-92 of the 1999 the Code Pétrolier; as far as 
Congo Brazzaville is concerned, arts 54-55 of the 1994 the Code des Hydrocarbures. In Gabon, 
the royalties for surface rental is paid according to the arts 5 and 6 of the 1975 the 
Réglementation des Activités de Recherche et d’Exploitation Pétrolière. The holder of the 
exploration licence is subject to pay the 1st year 150/Km²; 2nd and 3 rd year 250f/km2; 4th and 5th 
year 350f/km2; beyond the 5th year 1500/km2. The holder of a concession or an exploitation 
licence is subject to pay 700f/ hectare. 
666  See as far as Cameroon is concerned, art 92 of the 1999 the Code Pétrolier; as far as Congo 
Brazzaville is  is concerned as far as Congo Brazzaville is concerned, art 55 of the 1994 the 
Code des Hydrocarbures; as far as Gabon is concerned, art 3 of the 1975 the Réglementation 
des Activités de Recherche et d’Exploitation Pétrolière. 
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The domestic laws of Gabon provide that the oil company is also subject to the payment of 
the corporate income tax. All the local or foreign oil companies operating within the 
Gabonese territory are subject to pay the corporate income tax. The determination of the 
corporate income tax is difficult. The oil company has an obligation to establish a clear 
accounting system that indicates the profits and costs of petroleum operations. The corporate 
income tax is established on general accounting principles and determined according to the 
difference between profit and charge. In practice, the oil company is subject to pay the 
corporation income tax which is determined to be levied at the rate of 35%.667 
 
The applicable withholding taxes depend on different situations in the petroleum sector. 
Firstly, the payment of the withholding tax is applicable at the rate of 9.5% for the provisions 
of services, etc. by resident independent contractors that are self-employed.668 Secondly, the 
payment of the withholding is tax is applicable at the rate of 10% (before applicable treaty 
relief) for the provisions of services, etc. by foreign vendors.669 The following must be 
emphasised: “payments of dividends to shareholders (rate of 15%, 20% if the shareholder is 
a person). Directors’ fees (15% or 20%)”.670 
 
c  Bonuses 
 
The concept of bonuses is not clearly described by the Gabonese domestic law. Some 
scholars give more details regarding the concept of bonuses which are varied and numerous 
pertaining to the petroleum industry. Bonuses are classified into two categories: the first and 
second generation bonuses. The first generation bonuses refer to cash bonus, discovery 
bonus, the production bonus and bonus for formation. The cash bonus, or bonus requiring a 
signature, is a certain amount paid to the State after the PA has been concluded between the 
parties.671 
 
The discovery bonus is an amount paid to the Government, when the oil company 
                                                     
667  See White 2013 PWC 27 28.  
668  See the White 2013 PWC 27 30. 
669  Ibid. 
670  Ibid. 
671  See as far as Cameroon is concerned, art 97 of the 1999 the Code Pétrolier; as far as Congo-
Brazzaville is concerned, art 42 of the Code de Hydrocarbures; as far as Equatorial Guinea is 
concerned, art 62 of the 2006 the Hydrocarbons Law; as far as Gabon is concerned, art 8 of the 
1975 the Réglementation des Activités de Recherche et d’Exploitation Pétrolière points out that 
the oil company is subject to pay an amount of 10000fcfa/km2 as the bonus at signature Essaga 
Les Bonus en Fiscalité Pétrolière (2009) 1-2. Available at: 
http://www.carpem.info/downloads/18.pdf (accessed 2013-01-07). 
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commences the commercialisation of the hydrocarbon. It is not well known because it is 
confused with the production bonus. The production bonus is an amount that the oil company 
pays to the State, when the production reaches a certain level. This amount is fixed and is 
not proportional such as is the amount regarding proportional royalty.672 The bonus for the 
formation is an amount that the oil company pays to the State in the order to respect its 
obligation to train and educate citizens of the host State, as it has been shown earlier. This 
bonus is included in the royalty for surface rental.  
 
The Second generation of bonuses is composed of the social bonus and the bonus for 
incitement performance. The social bonus is an amount that the oil company pays to the 
State for the purpose of developing the locality where it performs the petroleum 
operations.673 The bonus for incitement performance is an amount that the State receives 
when the oil company does not complete an investment project contained in the PA.674 
 
5 2 2 2  SOUTH AFRICA 
 
a  Financial provisions 
 
The National Environmental Management Laws Amendment Act (NEMLAA) of 2014 
indicates that “financial provision” means the insurance, bank guarantee, trust fund or cash 
that applicants for an environmental authorisation must provide675  
 
With regard to section 1(f) of the NEMLAA, the financial provision guarantee the availability 
of sufficient funds to undertake the rehabilitation of the adverse environmental impacts676 
regarding petroleum activities,677 decommissioning and closure of the operations,678 
                                                     
672  See Essaga Les Bonus en Fiscalité Pétrolière 1-2. As far as Gabon is concerned, art 9 of the 
1975 the Réglementation des Activités de Recherche et d’Exploitation Pétrolière points out: 
“Les découvertes de gisements d’hydrocarbures exploitables donnent lieu au versement au 
Trésor Public d’un bonus de production de : 200 millions de francs après 120 jours consécutifs 
de production à la cadence de 20.000 barils par jour; 500 millions de francs après 120 jours 
consécutifs de production à la cadence de 50.000 barils par jour; 800 millions de francs après 
120 jours consécutifs de production à la cadence de 100.000 barils par jour.” 
673  See Essaga Les Bonus en Fiscalité Pétrolière 8 which mentions the example of the Angola 
concession call “bloc zero”, where the consortium composed paid a bonus of 200 million dollars 
to the State, and 80 million were allocated to the development of the Cabinda region. 
674  See Essaga Les Bonus en Fiscalité Pétrolière 8-9, which mentions the example of the 
convention between Total Gabon and Gabon on the 5 July 2007.  
675  See as far as South Africa is concerned, s 1(f) of the 2014 NEMLAA.  
676  See as far as South Africa is concerned, s 1(f)(a) of the 2014 NEMLAA. 
677  See as far as South Africa is concerned, s 1(f)(b) of the 2014 NEMLAA. 
678  See as far as South Africa is concerned, s 1(f)(c) of the 2014 NEMLAA. 
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remediation of latent or residual environmental impacts which become known in the future,679 
removal of building structures and other objects680 and remediation of any other negative 
environmental impacts.681  
 
Likewise, in terms of section 5 of the Revised Social and Labour Plan Guidelines of 2010, the 
financial provision is one of the requirements of the law, and the applicant for PAs must 
provide it for SLP. The financial provision should be in monetary value (Rand) and should 
cater for all components of SLP.682  
 
b  Corporate Income Tax 
 
The taxation regime applicable to the oil and gas industry in South Africa consists primarily of 
corporate tax, various taxes and mineral and petroleum royalties. Other taxes involve 
transfer duty on the transfer of immoveable property and securities-transfer tax on the 
transfer of securities.683 South African oil companies are subject to corporate-incomes tax in 
terms of the Income Tax Act 58 of 1962.684 This tax is known a “business tax”, which is 
imposed on businesses incorporated. The corporate income tax is applicable to the following 
businesses, such as the listed public companies, unlisted public companies and private 
companies. These businesses are liable under the Income Tax Act of 1962 rate applicable to 
the corporate income tax in South Africa for a foreign oil company which is fixed at 28% at 
maximum.685  
 
The Tenth Schedule introduces to a special override for oil and gas companies. Oil and gas 
exploration and production will be subject to the provisions of the Income Tax Act, subject 
again to the provisions of the Tenth Schedule (all of which have overriding effect)(section 
26B). In order to be qualified under the Tenth Schedule the oil company must satisfy a two-
                                                     
679  See as far as South Africa is concerned, s 1(f)(d) of the 2014 NEMLAA. 
680  See as far as South Africa is concerned, s 1(f)(e) of the 2014 NEMLAA. 
681  See as far as South Africa is concerned, s 1(f)(f) of the 2014 NEMLAA. 
682  See as far as South Africa is concerned, s 4.7 of the 2010 the Revised Social and Labour Plan 
Guidelines. 
683  Oberholzer http://www.bowman.co.za/FileBrowser/ArticleDocuments/Getting-the-Deal-Through-
Oil-Regulation-2013.pdf 185. 
684  See as far as South Africa is concerned, ss 1-112 of the 1962 the Income Tax Act of 1962. 
Especially, the s 26(b) of the 1962 Income Tax Act. Individuals who are South African residents 
are taxed on their worldwide income, are taxed on a progressive basis up to a rate of 40% on 
taxable income exceeding R671 000 a year tax year end February. “Anonymous” South Africa. 
Info “South Africa tax for investors” August 2014 
http://www.southafrica.info/business/investing/regulations/tax-investors.htm#.U-NlFvmSxfc 
(accessed 2014-08 19).  
685  SARS “Corporate Incomes Tax” (2014) 
http://www.sars.gov.za/TaxTypes/CIT/Pages/default.aspx (accessed 2014-08-19). 
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prong test. Firstly, the company which may be owned by a domestic or foreign resident(s) 
must either hold an oil and gas right listed within the MPRDA or engage in exploration or 
production with respect to those rights. Secondly, the oil company cannot be engaged in any 
other form of trade (but may hold investments).686 For instance, foreign oil and gas 
operations can cause a company to be outside the eligibility requirements of the regime, 
because the related foreign operations can constitute impermissible oil-and gas-company 
trade. The Tenth Schedule is primarily directed toward oil and gas income. Oil and gas 
income pertains to any receipts or accruals derived in respect of an oil and gas right listed 
within the MPRDA. 
 
c  Withholding tax, Dividends Tax and royalties 
 
The Tenth Schedule to the Tax Act provides special provisions concerning withholding tax 
and royalties. The various withholding taxes have been set out by the South African 
legislation, which can be reduced or exempted in terms of an applicable double-taxation 
agreement.687 From the 1 March of 2014, a royalty withholding tax of 15% (old rate was 12%) 
applies to payments to a non-resident for the utilisation of certain types of intellectual 
property (as defined) in South Africa or by a South African resident,688 as well as for 
payments of specific scientific, technical, industrial or commercial knowledge or information 
which is within the sphere of assistance.689  
 
Investors choosing to structure their businesses in South Africa by registering a company, 
must bear in mind that from 1 April 2012 South Africa imposed a dividends tax at a rate of 
15% on dividends paid by a South African company. Dividends Tax replaced Secondary Tax 
on Companies (STC).690 The Dividends tax is a tax imposed on shareholders when dividends 
are paid to them, and, under normal circumstances, are withheld from their dividend payment 
by a withholding agent (either the company paying the dividend, or, where a regulated 
                                                     
686  SARS “Explanatory Memorandum on the Revenue Laws Amendment Bill, 2006” (2006) SARS 
http://www.treasury.gov.za/legislation/bills/2006/EM%20Revenue%20Laws%20Amendment%20
Bill,%202006.pdf (accessed 2014-08-14) 16; Struwig “A Comparative Study of Income Tax 
Legislation for Foreign Oil and Gas Companies Investing in Africa” 2012 University of Pretoria 
22-23. Available at: http://upetd.up.ac.za/thesis/available/etd-07192013-
101328/unrestricted/dissertation.pdf (accessed 2014-08-19). 
687  White 2013 PWC 27 106. 
688  Ibid. A company is regarded as a South African resident if it is incorporated in South Africa or if it 
is in effect managed within the Republic of South Africa. 
689  White 2013 PWC 27 106. 
690  For more detailed consideration concerning the Secondary Tax on Companies see SARS 
“Secondary Tax on Companies” (2014) 
http://www.sars.gov.za/TaxTypes/STC/Pages/default.aspx (accessed 2014-08-14). 
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intermediary is involved, by the latter).691  
 
Generally, the dividends tax must be withheld by the company paying the dividends. The 
Tenth Schedule provides attractive relief to oil and gas companies by reducing the dividends- 
tax rate to 5% if the dividends are paid out of amounts attributable to oil and gas income, and 
to 0% where all of the oil and gas rights are solely derived by virtue of an “OP26 right” (which 
is an OP 26 sublease or lease).692 
 
In terms of section 3(2)(b) of the MPRDA as amended by the MPRDAA,693 the State acting 
through the Minister of Mineral resources and Energy may in consultation with the Minister of 
Finance, determine and levy any fees payable in terms of the relevant Act.694 The Minister of 
Finance must determine and levy the State royalty by means of an Act of Parliament. In the 
past, the mineral and petroleum resource were privately owned. The payment to the State for 
extraction was affective under certain circumstances such as where mining had been 
conducted on the State-owned land.695 
  
The mineral and petroleum and resource royalties, are payable by any person holding a 
prospecting right or mining permit, exploration right, mining permit or production permit. Any 
person who has discovered a mineral or petroleum resource within the South African territory 
is subject to paying this royalty.696  
 
The determination of the rate for the mineral and petroleum resources is made according to a 
formula contemplated in section 4 of the Mineral and Petroleum Resources Royalties Act 
2008. The rate of payment depends on the category of the redefined or undefined conditions 
of the resources,697 which are currently fixed: for refined mineral resources, a minimum of 
                                                     
691  SARS “Dividends Tax” (2014) http://www.sars.gov.za/TaxTypes/DT/Pages/default.aspx 
(accessed 2014-08-19). 
692  See Struwwig “A Comparative Study of Income Tax Legislation for Foreign Oil and Gas 
Companies Investing in Africa” 2012 University of Pretoria 22-23. Available at: 
http://upetd.up.ac.za/thesis/available/etd-07192013-101328/unrestricted/dissertation.pdf 
(accessed 2014-08-19). 
693  See as far as South Africa is concerned, s 3(2)(b) of the 2002 the MPRDA (s 3(2)(b) substituted 
by s 3(a) of the 2008 the MPRDAA). 
694  See as far as South Africa is concerned, s 3(a) of the 2008 The MPRDAA; SARS “Mineral 
Petroleum and Resources Royalties” (2014) 
http://www.sars.gov.za/TaxTypes/MPRR/Pages/default.aspx (accessed 2014-08-19). 
695  Ibid. 
696  See as far as South Africa is concerned, s 3(a) of the 2008 the MPRDAA.  
697  Mineral resources within the refined paradigm are listed in Schedule 1 whereas mineral 
resources within the unrefined paradigm are listed in Schedule 2. In essence, Schedule 1 views 
a mineral resource as refined if that mineral resource is beneficiated into its purest form metal 
slabs, ingots, bars, billets or plates consisting mostly of one mineral resource (i.e. copper is 
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0.5% to a maximum of 5%; and for unrefined mineral resources, a minimum of 0.5% to a 
maximum of 7%. The royalties are normally paid simultaneously the corporate provisional 
tax. 
 
The Mineral and Petroleum Resources Royalty Act 28 of 2008 (amended by the Tax 
Administration Laws Amendment Act 21 of 2012, Tax Administration Laws Amendment Act 39 
of 2013, Tax Administration Laws amendment Act 44 of 2014 which commenced on 20 
January 2015) indicates the imposition of a royalty on the “transfer” of mineral resources 
extracted from within South Africa, while the Mineral and Petroleum Resources Royalty 
(Administration) Act 29 of 2008 (Royalty Administration Act) deals with the administration of 
the royalty. Under the Royalty Act, any person who wins or recovers a mineral resource 
extracted from within South Africa (an extractor) is required to register for the payment of 
royalties in terms of the Royalty Act. The “transfer” of the mineral resources has been the 
trigger for the imposition of the royalty.698 Mineral resources subject to the royalty are 
transferred in one of two physical conditions, refined or unrefined.699 The royalties collected 
on minerals are paid into the States revenue fund and then utilised for the allocation of funds 
for different purposes by the National Treasury on an annual basis. 
 
The Minister of Finance can conclude binding fiscal-stability agreements with an extractor in 
respect of an extractor's mineral-resource right, or in anticipation of the extractor acquiring a 
mineral-resource right. These fiscal stability agreements guarantee that certain terms and 
conditions apply in respect of the right, as long as the extractor holds the fiscal-stability 
agreements which are limited to certain mineral-resource rights, e.g. prospecting rights, 
exploration rights, mining rights and production rights granted in terms of the MPRDA, and 
                                                                                                                                                                     
refined once processed into copper-metal slabs consisting of 99 per cent copper purity). 
Refined minerals are gold (processed to at least 99.5% purity), platinum group metals 
(processed to at least 99.9% purity), copper (processed to at least 99% purity) and oil and gas 
resources at the inlet of the refinery See Strydom “South Africa Mining and Petroleum Royalties 
the Imposition and Calculation” Bowman Gilfillan Attorneys 
http://www.bowman.co.za/FileBrowser/ArticleDocuments/South-Africa-Mining-and-Petroleum-
Royalties.pdf(accessed 2014-08-19) 1. 
698  “Transfer” is defined as the disposal of a mineral resource, or the consumption, theft, 
destruction, or loss of a mineral resource (other than by way of flaring or other liberation into the 
atmosphere during exploration or production) if that mineral resource has not previously been 
disposed of, consumed, stolen, destroyed or lost. Because mineral resources are often 
temporarily exported for refining, the temporary export of mineral resources is not regarded as a 
transfer” Strydom http://www.bowman.co.za/FileBrowser/ArticleDocuments/South-Africa-Mining-
and-Petroleum-Royalties.pdf 1 
699  See Payne “The Explanatory Memorandum for the Mineral and Petroleum Resources Royalty 
Bill, 2008” (2008) The National Treasury 
http://www.treasury.gov.za/public%20comments/EM%20Royalty%20Bill%202008%20-
%2020%20Aug%202008.pdf (accessed 2014-08-19) 13. 
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also exploration and production for petroleum. 
 
If the State breaches the terms of the fiscal-stability agreement, and the failure has an 
adverse economic effect on the determination of the royalties’ payable by the extractor who 
is a party to the fiscal-stability agreement, the extractor is entitled to compensation or to an 
alternative remedy that eliminates the impact of the State's failure. An extractor is also 
entitled to terminate a fiscal-stability agreement unilaterally at any time.700 
 
The petroleum activities require substantial capital investment from the partner of the State. 
The tax system relating to petroleum activity, results that petroleum sectors of both countries 
preserve their budget revenues which in fact are major sources of revenues for their 
Governments. 
 
5 2 3  ENVIRONMENTAL ABILITY AND DEVELOPMENT 
5 2 3 1  GABON 
 
The oil company which carries out petroleum operations has obligations relating to the 
protection of the environment, urban planning, hygiene and security.701 The oil company is 
subject of the domestic law concerning oil and environment. To ensure that the industrial 
activities relating to oil do not cause pollution and degradation of the environment the oil 
company must provide an environmental impact assessment and emergency plan which are 
delivered to the Ministry Responsible for Protecting the Environment.702  
 
The environmental impact assessment is defined as an instrument for forecasting which 
seeks to identify, assess and avoid the adverse direct and indirect impacts of proposed works 
or developments on the health, quality of environment, natural resources (the environmental 
natural resources are: water, air, soil and biodiversity) and ecological balance.703 The 
environmental impact assessment determines the conclusion of PAs. This is not necessary 
only if the Minister Responsible for Protecting the Environment notices that the scope, 
duration and the techniques will not affect the environment adversely. 
 
                                                     
700  See Strydom http://www.bowman.co.za/FileBrowser/ArticleDocuments/South-Africa-Mining-and-
Petroleum-Royalties.pdf 8. 
701  See as far as Gabon is concerned, art 35 of the 2000 the Code Minier. 
702  See as far as Gabon is concerned, arts 64 and 67 of 1993 the loi Relative à la Protection et à 
l’Amélioration de l’Environnement. 
703  See as far as Gabon is concerned, art 68 of 1993 the loi Relative à la Protection et à 
l’Amélioration de l’Environnement. 
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An emergency plan is provided for by the environmental law in order to counteract critical 
situations which can damage health, natural resources or the quality of the environment, 
such as the oil spill or chemical accident.704 The emergency plan is established by the 
Ministry Responsible for Protecting the Environment in collaboration with the Ministry 
Responsible for the Hydrocarbons.705 
 
5 2 3 2  SOUTH AFRICA 
 
In order to give effect to section 24 of the Constitution of South Africa, certain petroleum 
activities require the environmental authorisation which is regulated by the NEMA and some 
environmental laws such the Environmental Impact Assessment Regulation, 2014.  
 
In terms of section 5(A)(1) of the MPRDAA, no person can commence any petroleum 
activities without an approved environmental authorisation. As it has been pointed already an 
applicant for an environmental authorisation relating to petroleum activities must make 
provision for the prescribed financial provision, before the Minister of Mineral Resources, 
who issues the environmental authorisation.706  
 
In terms of section 24C of the NEMA Amendment Act, the Minister of Mineral Resources is 
the competent authority responsible of granting the environmental authorisation regarding 
the petroleum activities. The Minister of Mineral Resource707 who issues the environmental 
authorisation may require the submission of an environmental management programme708 
and environmental impact assessment before considering an application for an 
environmental authorisation.709 The Minister of Mineral Resources or identified competent 
authority, may at any time after he/she has approved an application for an environmental 
authorisation, approve an amended environmental management programme.710 The Minister 
of Mineral Resources is not responsible for granting the authorisation for atmospheric-
emission licence because this is the responsibility of the municipalities which must take such 
decision after completion of environmental impact assessment process. The Minister of 
                                                     
704  See as far as Gabon is concerned, art 72 of 1993 the loi Relative à la Protection et à 
l’Amélioration de l’Environnement. 
705  See as far as Gabon is concerned, art 72 of 1993 the loi Relative à la Protection et à 
l’Amélioration de l’Environnement. 
706   See as far as South Africa is concerned, s 7(a) of the 2014 the NEMLAA; as well as s 6 of the 
2014 the Environmental Impact Assessment Regulation. 
707   See as far as South Africa is concerned, s 50A(2)(c) of the 2014 the NEMLAA. 
708   See as far as South Africa is concerned, s 24 of the 2008 the NEMA. 
709   See as far as South Africa is concerned, s 5(a) of the 2014 the NEMLAA. 
710   See as far as South Africa is concerned, s 5(e) of the 2014 the NEMLAA. 
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Mineral Resources may designate an inspector responsible for monitoring compliance and 
enforcement of the environmental laws and regulations.711 
 
The environmental authorisation contains measures regulating responsibilities for any 
environmental damage, pollution, pumping and treatment of polluted or extraneous water or 
ecological degradation from petroleum activities.712 In case of the oil company does not 
conform with the environmental laws and rules, the NEMLAA indicates that:  
 
“The directors of a company or members of a close corporation are jointly and severally liable for 
any negative impact on the environment, whether advertently or inadvertently caused by the 
company or close corporation which they represent, including damage, degradation or pollution.”713 
 
  
                                                     
711   See as far as South Africa is concerned, s 12(a) of the 2014 NEMLAA. 
712   For more considerations regarding the environmental authorisation; see as far as South Africa is 
concerned, s 26 of the 2014 the Environmental Impact Assessment Regulation. 
713   See as far as South Africa is concerned, s 5(h) of the 2014 the NEMLAA.  
 132 
 
5 3  CONCLUSION 
 
The petroleum legislation of Gabon and South Africa have established a variety of PAs 
enabling different operators become partners of the States. These PAs contain the rights and 
obligations of parties regarding many obligations, such as accomplishing a minimum work 
programme, the period of validity related to PAs, the transfer of installation and equipment, 
the share of production and the right of participation of the State etc. Both States must 
provide laws and regulations regarding the JVA. Gabon must particularly indicate the regime 
of the risk agreement. Moreover, Gabon must determine the percentage of the “Cost-oil”. The 
law must also provide the modality of the split between the parties instead of allowing the 
negotiations of parties. South Africa wants to establish the PSA and the joint venture as the 
main PAs. Therefore, the law must clarify the uncertainties regarding the State participation, 
free-carried interest and the meaning of “agreed price”. It must also establish clear provisions 
regarding “cost-oil” and “profit-oil”. 
 
Gabon must ascertain clear regimes regarding the work programme and the accessories 
work. It is beneficial for both States that the petroleum laws provide that oil companies must 
employ and train citizens, as well as giving preference to the local companies for the 
fulfillment of petroleum activities. In South Africa, the Holder of PAs must expand the 
opportunities for HDPs by providing employment, advancing social and economic welfare. 
The Mining Charter and the Revised Social Labour and Plan Guidelines provided specials 
targets regarding SLP and work programme until 2014. The new targets will be known with 
the new coming regulation by 2015. 
  
The petroleum activities require significant capital investment by the co-contractors of both 
States. These co-contractors are also subject to the payment of taxes. By means of the tax 
systems relating to petroleum activities, petroleum sectors of both countries preserve their 
budget revenues, which in fact are major sources of revenues for their Governments. If both 
States determine clear detailed provisions regarding the taxation in the PAs such as JVA and 
the PSA, they will not have problem to attract more investors. The partners of both States 
have an obligation regarding environmental protection. The environmental impact 
assessment and the emergency plan in Gabon are two very important instruments 
established by the Ministry of Environment in order to assess and avoid direct and indirect 
impacts on the environment. In South Africa, the environmental authorisation provides 
baseline information regarding the remedial measures and processes to prevent pollution, 
degradation and migration of pollutant as outcomes of petroleum activities.   
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CHAPTER 6 
CONCLUSIONS 
 
The international and national instruments provide a process which sets rules, techniques 
and a corpus of experience helping to understand how developing States, such as Gabon 
and South Africa, can use natural resources in order to resolve social, economic and 
environmental problematic. It has been shown that no single body or instrument yet has 
emerged, which can appropriately be described as an international law of natural resources. 
By means of the analysis of the instruments of internationally and nationally accepted by the 
PSNR, Gabon and South Africa, as newly independent States, liberated from colonial 
domination and apartheid laws have reaffirmed their rights to freely dispose, use and exploit 
their natural resources in the interest of their national development and in respect of the 
upliftment of indigenous peoples. 
 
The concept of development as a right, based on the international instruments relative to the 
right to development, has found its origins in the PSRN. The right to development is human 
right in which the scope and content mean to ensure the realisation social, economic and 
cultural rights of the people of Gabon and South Africa, as well as good governance and 
sustainable development. The Rio Declaration stresses that environmental protection 
constitutes an integral part of the development process. The petroleum activities take place 
offshore; the brief examination of UNCLOS and the 2050 AIM Strategy have facilitated the 
delimitation of maritime and exploitation of maritime areas, as well as the rights and 
obligations of the Gabonese and South African States, especially those in relation to the 
prevention of maritime pollution. Petroleum activities which affect climatical interferences and 
change or global warming and the biodiversity demand that Gabon and South Africa consider 
the exploration and exploitation of natural resources in conformity with the international, 
collective agreement on the emission of carbon gases, greenhouse reduction, the protection 
and conservation of their biodiversities. 
  
The international instruments are combined with the domestic laws of Gabon and South 
Africa in order to ensure effectively that natural resources, when they are utilized 
strategically, help to encourage and promote development. The Constitutions of Gabon and 
South Africa as supreme legal instruments within their jurisdictions, do not have special 
sections dealing solely with natural resources. They have affirmed their sovereignties and 
recognised the PSRN through the African (Banjul) Charter on Human and Peoples’ Rights, 
but it has been noticed concerning the development and natural resources that the 
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Constitution of Gabon has not identified explicitly the utilisation of natural resources for 
social, economic and sustainable development. 
 
The Constitutions of Gabon and South Africa contain the provisions that everyone has the 
right to live in the environment which is not harmful. But there is no clear provision in the 
Constitution of Gabon indicating that environmental protection meets the needs of present 
generation, and on the other hand does not impair the rights of future generations. On the 
contrary, section 24 of the Constitution of South Africa goes further than the Constitution of 
Gabon by proactively specifying that natural resources have to be used for promoting 
justifiable economic, social and sustainable development. The Constitution of South Africa 
mentions clearly the imperative of preventing pollution and ecological degradation. Section 
24 of Constitution of South Africa is in line with the international instruments on development 
and the vision of sustainable development.  
 
The Constitutions of both countries emphasise the scope of the laws and regulations by 
identifying the role of the parliamentary and executive authorities. The Gabonese and South 
African Constitutions should include specials chapters or sections regarding the 
management of natural resources. These chapters should recognise the many challenges 
associated with natural resources and wealth, including the needs of sustainable 
development. These chapters should underline the ownership of natural resources within 
their territories and the necessities for natural resources to encourage essential aspects of 
development, such as the social, economical and environmental development. The 
Constitutions of both countries are supreme legal instruments within both jurisdictions and 
the instruments, which deal with the roles and powers of the executive and parliamentary 
authorities. Constitutions should allocate more power to the Parliament regarding PAs. 
Except their responsibilities for passing and making laws, the Parliaments could ratify PAs 
between government and oil companies. The confidentiality should not concern the 
Parliaments’ actions in case they wish to examine PAs. Indeed, the Parliaments need to 
know exactly how much oil companies pay and what the Government receives. Allocating 
more power to their Parliaments regarding natural resources will help promoting procedure 
for high standard transparency and accountability and contributing to the eradication of 
obstacles in the path of development. The recognition by both Constitutions concerning the 
power of the Parliaments will be useful in order to enact legislation with this regard. With 
clear purposes of promoting development, many countries in Northern of Europe (especially 
Norway and Denmark) have allowed their Parliaments to ratify PAs. These legislation also 
allow citizens to consult or be informed of any clause in relation to the PAs and Development. 
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Gabon has separated the petroleum sector from the mineral sector. In practice, the 
petroleum sector is still regulated by the “hybrid system” which involves specific Acts relating 
to petroleum and mineral laws, as well as PSA as basis of all negotiation in order to establish 
the requirements, standards and conditions for managing petroleum activities in Gabon. The 
separation of the petroleum law and mining law will be truly effective with the arrival of the 
new petroleum Act which is currently in pipeline. The “hybrid system” has the disadvantages 
of freezing the process of conclusion regarding PAs and the development of petroleum 
activity. It is also not a desirable system for transparency and accountability. The petroleum 
law of Gabon is in line with the Constitution by reaffirming that the ownership of natural 
resources is vested without any ambiguity in the Gabonese State.  
 
In South Africa, the petroleum law is a “Detailed Content Approach”, which governs mineral 
and petroleum activities. Unnecessary details inserted in the petroleum Act which lead to the 
lack of flexibility in the negotiation of PAs in South Africa, the “Detailed Content Approach” 
has the advantage of promoting more transparency and accountability, compared to the 
“hybrid system”. The centralisation and harmonisation of the mineral and petroleum sectors 
in the same Act do not benefit the petroleum sector. Therefore, the petroleum regulation 
should be separated from the mineral sector. Despite the debate surrounding the ownership 
of mineral resources, it is a positive move that the MPRDA and its amendment has 
recognised the custodianship of the nation’s mineral and petroleum for promoting social, 
economic and sustainable development. The local and national communities must be 
involved in the management of natural resources, especially because the ownership of 
natural resources is vested in State.  
 
The petroleum laws of both States have determined the role of different actors in the 
petroleum sectors. Both sovereign States have the rights to negotiate, grant, suspend, 
cancel and refuse various types of PAs. In Gabon, the missions and functions of the national 
oil company must be clarified with the intention to establish a distinction between the role of 
the independent organ or agency and the national oil company. The MPRDA Bill proposal 
regarding the abolishment of the Petroleum Agency of South Africa in South Africa is 
interpreting as a regressive move, which inhibits the initiative of investing in South Africa. 
 
It was interesting to note that the partner of the Gabonese State must be constituted in an oil 
company to perform petroleum activities. This partner which is qualified as a trader must be 
conformed with the company law, regulated by OHADA. Gabon attracts many partners from 
all over the whole world.  
 
 136 
In South Africa, the law must clarify the meaning of “unlisted” and “listed” companies. The law 
must in addition clarify the scope of the free-carried interest and the participation of the South 
African State in oil companies and petroleum activities. The MPRDA Bill will, however, bring 
more explanatory details concerning the understanding of the HDPs, which are tasked to 
support petroleum activity in South Africa.  
 
The competitive bidding procedure which establishes a competition between the different 
bidders is to be preferred to the mutual agreement procedure. Between both procedures in 
force in the Gabonese State, the competitive bidding must be the main procedure for 
designating its partner. In this procedure, the risk of corruption is lower and it promotes 
greater transparency and accountability. By means of the procedure of establishment of PAs 
the public is informed of the project, which will evolve in their localities, as well as take 
cognizance of the (strange) partner of the Government, which will manage the project. The 
documents and conditions of awarding PAs are essential. These documents and conditions 
of awarding PAs are essential .These document determine that the extraction of oil has 
followed the complete procedure leading to create a partner to the Gabonese State. The oil 
company must demonstrate that it possesses all important requirements, such as technical 
abilities, financial resources and environmental ability in order to undertake petroleum 
activities. One of the most imperative conditions in favour of development is that the oil 
company must establish a representative branch in Gabon, which is conformed with the 
company law, based on OHADA.  
 
In South Africa, the MPRD Amendment Bill will replace the application process of “the first, 
come first served.” The Minister will have the right to periodically invite applications by notice 
in the Gazette. This new procedure will ensure to coordinate quality approval by the 
department in charge. As well, the new procedure will bring certainty, transparency and 
further enhances optimal development of the nation’s mineral and petroleum resources. A 
prospective partner of the South African State who wishes to undertake petroleum activities 
lodges the completed application form, which respects the prescribed procedure, and 
justifies that all requirements of technical ability, financial resources and environmental ability 
are fulfilled in the light of promoting development. It must be emphasised that the process 
requires that the applicant consults with interested and affected parties in order to submit 
comments concerning the application. The Government also informs the local community by 
inserting a notice press that petroleum operations will take place in a particular area. A clear 
understanding law is the key to attract investors in the petroleum sector. Petroleum laws of 
Gabon and South Africa have established a variety of PAs in which different operators 
become partners of the States. These PAs contain the rights and obligations of parties 
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concerning many obligations, such as accomplishing a minimum work programme, the 
period of validity related to PAs, the responsibility for undertaking relinquishment operations, 
the transfer of installation and equipment, the share of production and the right of 
participation of the State. Gabon has determined clearly the PSA as the PA, which fixes the 
basis of negotiations with its partner. South Africa has not determined any PA as a basis of all 
negotiations with its partner as yet. The JAO and the PSA which could be the main PAs in 
future must still be decided on pertaining to their regime, such the participation of the State, 
which brings about an uncertainty and risk of investment at the moment.  
 
The technical ability of oil companies in general has demonstrated that the work programme 
plays a vital role concerning the exploration, exploitation and the production activities. The 
operator commences the construction of installations and accessory work at the discovery of 
the hydrocarbons. With regard to the realisation of these work programmes, the oil company 
must as a priority employ citizens of Gabon, as well as finance and ensure the training of its 
employees. The oil company must also give preference to local concerns regarding 
construction work; supply operations and the local market pertaining to hydrocarbons, plus 
provision services. The petroleum law of South Africa defines the different types of work 
programmes of the upstream activities. This work program must comply with the target of the 
Mining charter and the SLP. It is important for the development that the holder of a PA 
expands the opportunities for HDPs by providing employment; advancing social and 
economic welfare. However, the State interest, together with the increased HDP interest, 
reduces the percentage interest available for domestic and foreign oil companies and 
prejudiced investment in South Africa. The new coming regulation which should indicate the 
next target of the HDP and SLP should take into consideration the reduction of the 
percentages interest in order to promote development.   
 
The petroleum activities require substantial capital investment by the partners of the 
Gabonese and South African States. These partners are also subject to the payment of a 
variety of taxes. By means of the tax systems relating to petroleum activities, petroleum 
sectors of the countries increase their budget revenues, and are major sources of incomes 
for their Governments. The effects of natural-resource revenues on economic growth 
(phenomena of paradox of plenty or resources curse) and management of the rent seeking in 
both countries could be analysed in further research. The Both States must establish a fund 
for the future generations. An amount or percentage from the major sources of incomes of 
both States must be saved in this special fund. The present Governments must not have 
accessed to this fund except with the permission of the Parliaments and civil societies.  
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The oil companies have an obligation regarding environmental protection, urban planning, 
hygiene and security. The environmental impact assessment and the emergency plan in 
Gabon are two vital instruments established by the Ministry of Environment in order to 
assess and avoid direct and indirect impacts on the environment. The environmental 
management programme and the environmental plan as well are two significant structured 
documents, which provide baseline information regarding the remedial measures and 
processes to prevent pollution, degradation and migration of pollutant as outcomes of 
petroleum activities. 
 
In South Africa, the agreement between the Department of Mineral Resources and 
Environmental Affairs has been a positive move in order to centralise and harmonise the 
protection of the environment against petroleum activities under the NEMA. In practice, the 
personal of Department of Mineral Resource have not been trained as the personal of the 
Environmental Affairs to resolve the problems regarding petroleum activities and 
environment. Therefore, the competence of issuing the environmental authorisation given to 
the Department of Mineral Resource should have been in correlation with the Minister of 
Environment Affairs. As a suggestion, the laws and regulations should indicate that the 
Department of Mineral Resources is the competent authority to deliver a temporary 
environmental authorisation which must be subject to the approval of the Department of 
Environmental Affairs. Another suggestion could be the adoption of a special committee 
composed of experts of the Department of Mineral Resources and experts of the Department 
Environmental Affairs in order to issue the environmental authorisation.  
 
As suggestions both countries must establish or reinforce their constitutional provisions 
regarding the natural resources in order to promote development and create a “right of 
natural resources”. This right should emphasise on the ownership, the utilisation, 
management and the protection of natural resources. Under this right, the Constitution will 
ensure that the laws and regulations contribute in the protection of everyone involved by the 
natural resources. Secondly, both legislation must clearly separate the petroleum sector from 
the mineral sector. The separation is important to determine and distinguish from both 
sectors the procedures of applications, competent authorities in the management of natural 
resources, the different agreements, the technical ability, the financial provisions and the 
environmental ability etc. Thirdly, in order to stabilise their legislation the States must also 
establish a period under which the main Acts must be amended within 5 years and 10 years. 
Fourthly, for more investment, the legislation of the States must have provisions balancing 
their interest and participation with the interest of their partners. Fifthly, the legislation must 
always ensure that the private sector contributes with the public sector in the utilisation and 
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management of petroleum resources. The petroleum legislation must ensure that the 
countries avoid having control and participation of 100 percent over petroleum activities or oil 
companies. The petroleum legislation should establish clear regime regarding the JOA and 
PSA, those two agreements are currently the agreements which help using natural resources 
for development. The competitive bidding should also be the main procedure for awarding 
PAs as in many countries over the world. Lastly, Gabon and South Africa must create 
independent agencies or committees in charge to control if parties have respected the rights 
and obligations regarding the work programme, SLP, rehabilitation and protection of 
environment. Establishing these solutions and recommendations regarding the adoption and 
implementation of the international instruments and domestic laws about natural resources 
and development can help natural resources to promote social, economic and environmental 
development in Gabon and South Africa.  
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INTERNATIONAL INSTRUMENTS 
 
African (Banjul) Charter on Human and Peoples’ Rights of the OA U of 27 June 1981.  
 
Convention on Biological Diversity of United Nations on 5 June 1992. 
 
Convention on Law of the Sea of United Nations of 10 December 1982. 
  
Convention on the Continental Shelf of United Nations of 29 April 1958. 
 
Convention on the Prevention of Marine Pollution by Dumping of Wastes and Other Matter or 
London convention of the IMO of 13 November 1972. 
 
Declaration of United Nations Conference on Environment and Development of 16 June 
1992.  
 
International Conference on the Great Lakes Region Protocol against the Illegal Exploitation 
of Natural Resources of 30 November 2006 
 
Johannesburg Declaration on Sustainable Development of the World Summit on sustainable 
Development of 4 September 2002. 
 
Kyoto Protocol of United Nations of 11 December 1997. 
 
Resolution on a Human Rights-Based Approach to Natural Resources Governance of the Afri
can Commission on Human and Peoples’ Rights (African Commission) of 2 May 2012. 
  
Stockholm Declaration of the United Nations Conference on the Human Environment on 16 
July 1972. 
 
Treaty Establishing the African Economic Community of the OAU of 3 June 1991.  
 
UNGA-Resolution 1514 (XV) Declaration on the Granting of Independence to Colonial 
Countries and Peoples of 14 December 1960. 
 
UNGA-Resolution 1803 (XVII) on Permanent Sovereignty over Natural Resources adopted 
by the United Nations General Assembly of 14 December 1962. 
  
UNGA–Resolution 3201 (S–VI) Declaration on the Establishment of a New International 
Economic Order of 1 May 1974. 
 
UNGA-Resolution 3281 Charter of Economic Rights and Duties of States of 12 December 
1974.  
 
UNGA-Resolution 523 (VI) Integrated Economic Development and Commercial Agreements 
of 12 January 1952. 
 
UNGA-Resolution 545 (VI) on Inclusion in the International Covenant or Covenants on 
Human Rights of an Article Relating to the Right of Peoples to Self-Determination of 5 
February 1952.  
  
UNGA-Resolution 61/295 United Nations Declaration on the Rights of Indigenous Peoples of 
13 September 2007. 
 
UNGA-Resolution 626 (VII) on Right to Exploit Freely Natural Wealth and Resources of 21 
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December 1952.  
 
UNGA-Resolution 637 C (VII) on the Right of Peoples and Nations to Self-Determination of 
16 December 1952. 
  
UNGA-Resolution 64/236 on Implementation of Agenda 21, the Programme for the Further 
Implementation of Agenda 21 and the Outcomes of the World Summit on Sustainable 
Development of 31 March 2010. 
  
UNGA-Resolution A/RES/41/128 Declaration on the Right to Development of 4 December 
1986.  
 
UNGA-Universal Declaration of Human Rights of 10 December 1948. 
 
United Nations Framework Convention on Climate Change of the United Nations 
Headquarters of 12 June 1992.  
 
Vienna Convention for the Protection of the Ozone Layer of the UNEP of 22 March 1985.  
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DOMESTIC LEGISLATION OF THE CAEMC STATES AND SOUTH 
AFRICA 
 
a  Cameroon 
Code pétrolier de la République du Cameroun, Act: n° 99-013.  
 
Constitution de la République du Cameroun of 2 June 1972 revised by the Act: n°96-06 of 
1996.  
 
Décret d’Application du Code Pétrolier de la République du Cameroun, Decree: n°2000/465.  
 
Loi-cadre relative à la Gestion de l’Environnement de la République du Cameroun, Act: n° 
96/12. 
  
b  Central African Republic 
Code pétrolier de la République Centrafricaine, Act: n°93.007. 
 
Constitution de la République Centrafricaine of 1994.  
 
Décret fixant les Conditions d’Application de l’Ordonnance portant Code Pétrolier de la 
République Centrafricaine, Decree: n°93.007 portant Code Pétrolier. 
 
c  Chad 
Code des Hydrocarbures de la République du Tchad, Act: n°07/PC-TP-MH. 
 
Code Minier de la République du Tchad, Act: n°011/PR/1995. 
 
Constitution de la République du Tchad of 1996.  
 
Ordonnance on the 30 September 2010 modifiant et complétant les dispositions de la loi 
relative aux Hydrocarbures, Act: n° 006/PR/2007.  
 
d  Congo-Brazzaville  
Code des Hydrocarbures de la République du Congo-Brazzaville, Act: n°24-94. 
 
Code minier de la République du Congo-Brazzaville, Act: n°4-2005 .  
 
Décret fixant la Procédure d’Attribution des Titres Miniers des Hydrocarbures Liquides ou 
Gazeux, Decree of 2008.  
 
La Constitution de la République du Congo-Brazzaville of 2002.  
 
e  Equatorial Guinea 
Constitution of the Republic of Equatorial Guinea of 1991.  
 
Hydrocarbons law of the Republic of Equatorial Guinea.  
 
Mining law for the Republic of Equatorial Guinea, Act: n°9/2006. 
 
f  Gabon 
Code Forestier de la République du Gabon, Act: n°16-01. 
 
Code Minier de la République du Gabon, Act: n°05-200.  
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Constitution de la République du Gabon of the 26 March 1991; as amended by the Act: 
n°13/2003. 
  
Loi relative à la protection et a l’amélioration de l’environnement, Act: n°16/93.  
 
Réglementation des Activités de Recherche et d’Exploitation des Hydrocarbures, Act: 
n°14/82.  
 
Réglementation des Activités de Recherche et d’Exploitation Pétrolière, Act: n°14/74. 
 
g  South Africa  
Broad-Based Black Economic Empowerment Act, 53 of 2003 as amended by the Broad-
Based Black Economic Empowerment Amendment Act, 46 of 2013. The Revised Social and 
Labour Plan Guidelines. 
 
Company Act 71 of 2008 as amended by the Companies Amendment Act, 3 of 2011. 
 
Constitution of the Republic of South Africa of 1996.  
 
Income Tax, 58 of 1962 as amended by the Taxation Laws Amendment Act, 43 of 2014. 
 
Mineral and Petroleum Resources Development Act (MPRDA), 28 of 2002 as amended by 
the Mineral and Petroleum Resources Development Amendment Act (MPRDAA), 49 of 2008. 
 
Mineral and Petroleum Resources Royalty (Administration) Act, 2008 as amended by the Tax 
Administration Laws amendment Act 44 of 2014. 
 
National Environmental Management Act, 107 of 1998 as amended by the National 
Environmental Management Act Amendment 56 of 2002, National Environmental 
Management Act Amendment 46 of 2003, the National Environmental Management Act 
Amendment 8 of 2004 and the National Environmental Management Act 62 of 2008. 
 
National Environmental Management Act, 62 of 2008 as amended by the National 
Environmental Management Act Environmental Laws Amendment 14 of 2009; the National 
Environmental Management Act Environmental Laws Amendment 14 of 2013 and the 
National Environmental Management Laws Amendment Act 25 of 2014. 
 
National Environmental Management Act, 107 of 1998 makes under sections 24(5) and 44 
the Environmental Impact Assessment Regulation, no 38282 of 2014. 
 
National Environmental Management Act, Air Quality Act, 39 of 2004 as amended by the 
National Environmental Management Act, Air Quality Amendment Act 20 of 2014. 
 
National Environmental Management Act, Biodiversity Act, 10 of 2004. 
 
National Environmental Management Act, Integrated Coastal Management 24 of 2008.  
 
National Environmental Management Act: Protected Areas Act no 57 of 2003 as amended by 
the National Environmental Management: Protected Areas Amendment Act, 31 of 2004; the 
National Environmental Management Act: Protected Areas Amendment no 15 of 2009 and 
the National Environmental Management Protected Areas Amendment Act 21 of 2014. 
 
National Environmental Management Act, Waste Act no 59 of 2008 as amended by the 
National Environmental Management Waste Act 26 of 2014. 
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National Water Act 36 of 1998 as amended by the National Water Amendment Act 27 of 
2014. 
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